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NPABOBASA OMNPEAEJIEHHOCTD:
NnMPUHUUN UTU ABJIEHUE?

YuMmakapse O.B.

acnupaHT Kadeapbl TeopyK NpaBsa, rocyaapcTsa U cynebHorn Bnactv Poccuiickoro

rocyaapCcTtBeHHOro yHMBepcuTeTa npasocyona

[Ipobnema moycKa OIpene/IeHHOCT! B IIpa-
B€ MIMEET CYLIECTBEHHOE TEOPETHUKO-IIPAaBOBOE
U IPaKTUYECKOe 3HaYeHNE, IOCKOIbKY IMEHHO
C TIOJICKOM OIIPEfIeIEHHOCTY B TIPaBe 3a4acTyI0
CBSI3aHO BO3HMKHOBEHME HOPUANYECKMX KOH-
(GIMKTOB M NPaBOBBIX CHOPOB. B 3TOM CBA3M
Epponerickuit Cyp o mpaBaM 4e/loBeKa, a 3a-
teM u Koncturynmonnsiii Cyn P® mpumm
K BBIBOJY O CYIIECTBOBAaHMM «IIPMHILINIIA IIpa-
BOBOJI onpezienieHHOCT». [IpencrapisaeTcs e-
71eCO0OPasHbIM BBISICHUTD, SIB/IACTCS JIU <IIPVH-
LJMII TIPAaBOBOJ OIIP€fleIEHHOCTI» NPUHIUIIOM
IIpaBa MM 3TO ABJI€HNE HEITPaBOBOI IIPUPOJbI,
a TaK)Ke KaKOBBI €0 CYyLTHOCTHbBIE CTOPOHBIL.

B orevyecTBeHHOIT Teopun Ipasa CyLeCTBO-
BaHMe NPUHIUIIA IIPAaBOBOJ ONpENeTeHHOCTI
HalllI0 ONPENENIEHHYI0 MOJNEPXKKY, OFHAKO
y OOJIBIIMHCTBA aBTOPOB HET 00IIero MHEHNS
O €ero CYIIHOCTHBIX HposABreHuAx. Hampu-
Mmep, E.A. bopucoBa cumraer, 4TO CopeprKa-
HUe MpPUHLMIIA IIPAaBOBOJ OIpPEMleIEHHOCTI
3aK/MoyaeTcss B COOIofieHUN TpeOOBaHMS
YCTOMYMBOCTY OKOHYATE/IbHBIX CYZEeOHBIX aK-
toB (mpmHuun res judicata)l. B.J. Axummna
n T.H. HazapeHko paccMaTpuBalOT yKa3aHHBI
OPMHLUI KaK CMHOHMM TepMMHA «(popMab-
Has ompeseieHHOCTb»Z, Hambonee mmpoko
IPVHIVUI IPaBOBOJ OIPENETeHHOCTH paccMa-
tpusaetca T.M. Ilpsaxunoit, yrBep>xpatomeii,
YTO OH «IIPeACTaBJIsAeT CO0O0M COBOKYITHOCTD
JOTIOTHAOIVX APYT ApyTa Tpe6OBaHMIT, KOTO-

PBIM JJO/DKEH OTBeYaTb TeKCT 3aKOHA, IPaBIUII
3aKOHOTBOPYECKOI1 JIeATe/IbHOCTY M IOCTYJIa-
TOB [IPaBOIPUMEHNUTE/TIbHON IPAKTUKI».

[To HaleMy MHEHUIO, BepHee ObIIO ObI TO-
BOPUTb He O NPUHIUIIE IIPABOBOII OIpeleeH-
HOCTH, a 00 0COOOM COLMA/IbHOM SIBJICHUN,
UMeIOIleM CBOe PasBUTHE B pAfje NPABOBBIX
NpMHUUIOB. B 060CHOBaHMe JaHHOTO Te3uca
HaM CJIeflyeT pacCMOTpPeTh, YTO 13 cebs mpen-
CTaBIIAET HEOIIpele/IeHHOCTD B IIPaBe, KaK OHa
IPOSABJIAETCA U KAKOBBI CPEACTBa ee IPeofo-
JIEHUA.

[Ipo6eMa HeoIIpeie/IEeHHOCTH B IIpaBe Hall-
6onee penpedHo mposiBsieTcss Ha GoHe Dop-
MaJ/IbHOJ OIIpefie/IeHHOCTH IIpaBa KaK OJHOTO
U3 Hambosee CyIIeCTBEHHBIX €r0 IIPJ3HAKOB.
CormacHo OTEYeCTBEHHON NPAaBOBON HNOKTPU-
He, 1071 GOpMaIbHOI OIIPe/ie/IeHHOCTBIO IIPaBa
HOHVIMAeTCs TOYHOe 0003HaYeHIe TOPOXK/Ia0-
VX TPaBOBbIE ITOCTIENCTBUA OOCTOSTENbCTB,
TOYHOE OIlpefie/ieH) e YIaCTHUKOB 1 COflepiKa-
HJA IIPaBOOTHOULIEHMI, 3alIPETOB M CAaHKUNMI
3a UX HapyueHue*.

ITpencraBnAercs, 4TO BO3HUKHOBEHUE He-
OIIpeJie/IeHHOCTY B IIpaBe HAIpPAMYIO CBS3aHO
C IIPOLECCOM TONKOBaHMA (POPMAJIBHO OIIpe-
Jle/IeHHBIX a0CTPaKTHBIX HOPM IIpaBa, I7e Ha
HepBBIiT I/TaH BBIXOAUT IpobjieMa cy6vexmus-
HOCMU TONKOBaHUA.

VI3BecTHBIN UTAbSHCKUI NTpaBoBexn 1 ¢u-
nocod 3. berty mmcan, 4TO B aKTe TONKOBA-

1 Bopucosa E.A. Anennauus, Kaccanys, Hag30p 110 IPaXIaHCKMM JienaM: Ydue6bHoe mocobue. M.: Hopma: MH-

¢dpa-M, 2013. C. 309.

2 Anuwuna B.JL., Hasapenxo T.H. Peanusanms IpuHOMIIA TIPABOBON ONIPEIENEHHOCTH B POCCUIICKOI Cy/leGHOI
cucteMe // Hayka n o6pazoBaHue: X035ICTBO U 9KOHOMMKA; IIPEAIIPUHIMATE/IbCTBO; IIPABO 1 yrpasyeHue. 2013. Ne 2.

C. 40.

3 Ipsaxuna T.M. [lpyHIUn MPaBoBOJi OMPeEIEHHOCTH: 00asd XapaKTePUCTIKA 1 HOPMAaTUBHOE cofiepykanuie //
Martepuans! Becepoccuiickoit HayuHo-nipakTndeckoit Kondepenun «[IpaBosble yrennsa Ha bonbmom KaperHom —
2014», Mocksa, BI'YIO (PITA Munrocra Poccun), 2015. C. 109.

4 Jlesicm O.3. Cymaoctsb nipasa. [Ipo6nemb Teopuu n punocodun npasa. M., 2002. C. 70.
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HYISL YYaCTBYIOT «VMHTEPIIPETATOP KaK XKMBON
Y MBICTIALINIL BYX» U «AYX, OOBEeKTUBUPOBAH-
HBII B CMBIC/IOCOfepXKaMX (opMax», KOTO-
pble clefyeT IOHMMATb COOOpPa3HO UX M3HA-
Ya/IbHOMY IpeJHA3HAYeHNI0 — OTPaXKEHMIO
dopmoobpasyiomieit Bomu aBropa Tekcra’. Co-
rmacHo ¢unocopckomy yuenmio I.-B. Terens,
3TUM OOBEKTUBMPOBAHHBIM B CMBIC/IOCOZiEP-
)Kaumx GopMax UCTOYHMKOB IIPaBa [yXOM sIB-
JAeTCA «CyOCTaHI[MOHAIbHASA BO/IA» O0IIeCTBa,
BOIUIOIAIONASACA B TOCYHapCTBEHHOM CTpoOe
Yl BHyTPEHHEM TOCy/JapCTBEHHOM ITpaBed.

OpnHako pe3ylIbTaT TONKOBaHUA IIpaBa BO
MHOT'OM 3aBVICUT OT «MBICJIAIIETO yXa» CyOb-
eKTa TOJIKOBaHMs, B KOTOPOM OTPa)KeHBI €ro
HpPaBCTBEHHBIE LIEHHOCTY, CYO'beKTVBHBIE IIe/IN
U SKeTaHMA MHTEPIPETaTopa OTHOCUTEIbHO
pe3y/bTaTa TONKOBaHMA.

Kak mumcan I.-B. Ierenn, denoseyeckoe ca-
MOCO3HaHMe — 9TO «(popMasibHasi BO/IA, KOTO-
pad mpepacTaBaAeT coboil Ipoliecc IepeBofa
CYOBeKTUBHOI LieMu B OOBEKTUBHOCTD 4Yepes
OIOCpefiOBaHNMe HEATETBHOCTU U HEKOTOPO-
ro cpexcrBa»’. Takum 06pasoM, ecin CyObeKT
TOJIKOBAHVIA IIPaBa 3aK/IaibIBaeT B HETO JOCTH-
JKeHJIe HeKOell CBOell CyObeKTUBHOI Lie, TO
aKT TOJIKOBaHMA IIPEBPAIACTCSA B OMOCPERYIO-
Y0 JIeATeIbHOCTDb II0 peau3alyi LieTeBoi
YCTAaHOBKM, @ CaM pe3y/IbTaT TOIKOBaHMA IIpa-
Ba — B CPEJICTBO HOCTVDKEHMsI CYObeKTUBHOM
e/ VIHTEPIIPeTaTopa, KOTOpas MOXKeT ObITh
JlajieKa OT Myieasa «CyOCTaHIIMOHAIbHO BOMIN».

VHbIMK C7IOBaMM, B 3aBUCUMOCTH OT (hak-
TUYECKOJ! IIe/IV HTepIIpeTaTopa, He QpaKTide-
CKMe 0OCTOATENbCTBA U e TIOABOAATCA UM
107l HOPMY IIpaBa, a HA0OOPOT, HOpMa IIpaBa
HOZIBOAVITCS VM IIOf, CyOBEKTUBHYIO Iienb. [Ipo-
M3BOAVTCSA Hafle/IeHNe CMBICTIOM «TOTKYeMOii»
HOPMBI IIPaBa, a He IIOBTOPHOE KOHCTPYMPOBa-
HIe ee CMbIC/Ia MHTepnperaropoM. I.-B. Ierenn
OTMeYasI, YTO TOJKOBaHNe IIpaBa B COOTBET-
CTBUM C CYOBEKTUBHOII 1[e/IbI0 3a4aCTYI0 TIPU-
BOJMT K IIPEBPATHOMY IIPe[CTAB/ICHNIO O IIpa-
Be, K HellpaBfe, KOTOpast IPOTUBOPEYUT TOMY,

YTO eCTb IIPaBO B ce0e, ABIACTCA BUAVMOCTDIO
IIpaBa, HO He COOTBETCTBYET €ro CYLHOCTHS.

Takum o6pasoMm, BBUJy CBOOOZHOTO TOJI-
KOBaHNUA IIpaBa pPa3INMYHBIMU CyOBEKTaMIL,
VIMEIOIVMM 33a49aCTYI0 B3aMMOMCK/IIOYaIoLe
VHTepechl U TpeOOBaHMSA K pe3yabTaTaM TOJ-
KOBaHMsI, HeM30€KHO BOSHMKAIOT KOHQIUKTBI
VIHTEPIPETalUM IPABOBBIX MNPEANNCAHUN W,
KaK C/IefICTBYE, CYObeKTUBHAs HeOIpefle/ieH-
HOCTb B MICTMHHOM CYI[HOCTY IIPAaBOBOTO PETY-
JIMPOBaHVSA OOIIeCTBEHHBIX OTHOLICHWIT — He-
onpedesieHHOCHb 6 npase.

OpnHako CyODbeKTVBHAs HEONpPeNeTIeHHOCTD
B IIpPaB€ MOXXET BO3HMKHYTb HE TOJIbKO Ha II0Y-
Be CY6veKMusHbLX NpU4H BOSHNKHOBEHIS He-
OIIPENETIEHHOCTH B IIPaBe IIPY €TI0 TONKOBAHMMA,
HO I B CJTy4ae Ha/IM4ysi HEKOTOPBIX 00beKkmus-
HbIX NPUYUH HEBO3MOXKHOCTY JJaTh OJJHO3HaY-
HBI/I OTBET OTHOCUTE/IBHO CYIIHOCTM IIpaBa.
K HMM MOXXHO OTHECTM U3BSAHBI HOPMATUBHO-
O IIPAaBOBOTO PEryIMPOBaHMS OOIeCTBEHHBIX
OTHOULIEHMI, KOTOpbleé MOTYT OTHOCUTBCA KaK
K HapyureHusAM GOopMaIbHOI ONpeneeHHOCTH
IIpaBa, Tak ¥ K OOIIMM M3bsIHaM IIPaBOIpyMe-
HEHUA.

B naHHOM CrTy4ae MOYXHO TOBOPUTD 00 00b-
eKTVBHBIX HapyLIEHUAX psAfa 0a30BBIX NPUH-
IIVITIOB IIPaBa, TAKMX KaK IIPVHIMIIBL popMab-
HOJ ONIpEJeIeHHOCTY IIpaBa, BEPXOBEHCTBA
IIpaBa, 3aKOHHOCTY M YCTONYMBOCTY CY/ieOHBIX
akTOB (mpyHLMI res judicata). YkasaHHbIe ITpa-
BOBbIe IPUHIVIIBI ObUIM (HAKTIYECKN 0OBenN-
Henbl ECIIY, a satem u KoHCTUTYLMOHHBIM
Cynom PO B euHbBIN I KOMIIJIEKCHBIN MPYHIUIT
IIPaBOBOJI OIPefIeJIEHHOCTH, 060CHOBAaHHOCTD
KOHCTPYMPOBaHMs KOTOPOTO, OFHAKO, HVICKYC-
CHOHHA.

Bo-mepBBIX, CIIOpPHOV  TNPEACTABIAETCA
IpaKkTNyecKass HeOOXOAMMOCTb OObeHEeHNS
y>Ke CYIIeCTBYIOIMX ¥ IPU3HAHHBIX B OTe-
YeCTBEHHOI IIPaBOBOJI [JOKTPMHE, 3aKOHOJA-
TE/IbCTBE U IPABONPUMEHUTENIbHON IPAKTU-
Ke IIPMHLVIIOB IIpaBa B HOBbINI KOMIIJIEKCHBIN
IPVHIAIL

5 Bemmu 3. TepmeHeBTMKa KaK 00IIjast METOROIOrMA HayK o fyxe. M., 2011. C. 23, 24, 30.
6 Tecenv I-B. ®umocodus npasa. M., Jlennnrpag, 1934. T. VIL C. 263, 269, 286, 299.

7 Tezenv I'-B. Ykas. cou. C. 38.
8 Tam xe. C. 107-108.
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Bo-BTOpBIX, CI0)KHOCTb ¥ MHOTOTPaHHOCTD
COBPEMEHHOTO O0IeCTBA BBIPAXKAETCA B IIN-
POKOM MHOroo6pasmy «KOMMYHUKATUBHOI
HPaKTUKW» PasINIHBIX OOILIeCTBEHHBIX OT-
HomeHnit. CTaOUIbHOCTD UX OCYIIECTBJIEHVS
HeoOXofuMa [I1  BOCIIPOM3BOACTBA COOT-
BETCTBYIOLIETO OOIECTBAa, €ro COIATbHOIO
U KyJIBTYPHOTO CTPOS, a IOTOMY BXOJUT B KPYT
€ero MPUOPUTETHDIX 3a1au”.

Takum 00pasoM, «IPUMHIMI IPaBOBO
OIIpefieICHHOCTN» TIPEfICTABIACTCS HE CTOJb-
KO fIBJIEHMEM IIPaBOBOJ IPUPOJAbI, CKOIbKO
0COOBIM COLMATBHBIM SBJICHUEM, OTpaXKaro-
MM CTabUIbHOCTh OOLIECTBEHHBIX OTHOILE-
HUI U MMEIIIVIM CBO€ [JaJIbHellIee pa3BUTHeE
B psifie IPMHIUIIOB IIPaBa, HaIIPaB/I€HHBIX Ha
obecnedenue cmabUMLHOCMU NPABOB0O20 pezy-
ZUPo6aHUss 00IIeCTBEHHBIX OTHOLIEHNI.

C npakmuueckoii mouKu 3peHus ueneco-
00pasHbIM  NPeoCcmasnsemcs — paccmompems
Cymbv A6/IeHUS NPAB060IL onpedeneHHOCMU, Kak
eco sudsim ECIIY u Koncmumyuyuonuoviii Cyo
PO, umenysa «npunyunom» npasa.

CormacHo mpaBoBoii nosuuyyu KoHctury-
nuoHHoro Cyma PO, orpaxennoit B 1. 9 Ilo-
craHoBneHust ot 5 ¢espans 2007 r. Ne 2-I1,
«001enpaBOBOIl IPUHIUI IIPAaBOBOI OIIpe-
JIeIEHHOCTY ~ TIpeAIiosiaraeT  CTabVMIbHOCTD
IIPAaBOBOTO PETyIMPOBaHUA M MCIOTHUMOCTD
BBIHECEHHBIX CYAeOHBIX pemennit». Kpowme
TOTO, KaK HEOJHOKPaTHO yKasbiBan KoHcTu-
TynuoHHbli CyJ, NpM OCYLIECTBIEHUN TIpa-
BOBOT'O PETy/IMPOBAHMN JNODKEH COOIIONATHCA
OPYHIVUI TOAJEP)KaHUA JI0BEPUA TpaxkflaH
K 3aKOHY U JE/ICTBUAM TOCY[JapCTBa, MPEAIO-
JIaralol /il IpaBOBYIO ONPE/leIEHHOCTD, COXpa-
HeHlUe pasyMHON CTaOMJIBHOCTM IIPaBOBOTIO
perynMpoBaHusA, HEJOIYCTUMOCTb BHECEHUA
IIPOM3BOJIbHBIX M3MEHEHUI B [IMICTBYIOLIYIO
CHCTeMY IIPABOBBIX HOPM U IPENCKa3yeMOCThb
HOPMOTBOPYECKOJ IOJIMTUKMU, C Te€M, 4TOOBI
YYaCTHUKM COOTBETCTBYIOIIMX IIPAaBOOTHO-

IIEHMI MOIIV B Pa3yMHBIX IIpefie/iax npeosu-
demv MOCNEACTBYS CBOETO IIOBEIEHNS U OBITH
yBEPEHHBIMM) B HEM3MEHHOCTH CBOETO 0puIy-
aJIbHO IIPM3HAHHOTO CTATyca, IPUOOpeTeHHBIX
IIpaB, IeJICTBEHHOCTY X TOCYapCTBEHHOI 3a-
eI Lo,

CoOTBETCTBEHHO, TpeOyeTcsa OIpeeNTh:
IIpM NIOMOIIM KAaKUX IIPABOBBIX CPEJICTB ABJIe-
Hlle TIPABOBOJI OIIPEIe/IeHHOCT 0becreunBaeT
CTabMJIPHOCTD IIPABOBOTO PETyIMPOBaHUs 06-
IIeCTBEHHBIX OTHOLIEHMII U KAaKOBbI €r0 CYII-
HOCTHBIE CTOPOHBI.

Ilo nameMy MHEHUIO, sIBJIeHME IIPaBOBOI
OIIpefle/ICHHOCTN MMeeT, BO-IIEPBBIX, CBOIO
¢dbopmanbHy0 cTOpoHy (popmanbHas ompepe-
JIEHHOCTDb). BO-BTOpBIX, yKasaHHOe sBJIEHUE
UIMeeT CBOIO COJlepKaTe/lbHYI0, MaTepUalIbHYIO
CTOPOHY, TPOSB/IAACh B 00/IaCTM HENOCpe] -
CTBEHHOTO PEery/JIMpOBaHMA OOIIeCTBEHHBIX
OTHOILIEHNIT 1 IPaBONPUMEHEHN .

Cornacno npasosoit nosunuu ECIIY, BbI-
paxennoit B ITocranosnenun no pgeny «XacaH
un Yaym mporus bonrapum» ot 26 OKTAOps
2000 r. u IlocranoBnenuu mno peny «CaHau
Taiimc» npotus CoepnHenHoro KoponescrBa»
ot 26 anpens 1979 1., 3aKOH [JO/DKEH OBITh I10-
HATHBIM U 1pedcKasyemvim, OH JJOJDKEH ObITH
cpopMyIMpOBaH C MOCTATOYHON CTEIeHbIO
SCHOCTH, TI03BOJIAA IPAXAAHUHY IpeBUAETDb
MOCTIEICTBMSA, KOTOpPble MOXKET IIOBJIeYb OIpe-
JieTIeHHOe JIeJICTBYIE, ¥I COOTBETCTBYIOLINM 00-
pasoM peryampoBarb CBoe IOBeleHMe. AHa-
normunass mosuuusa ECIIY 6puta BpIpakeHa
B IIOCTQHOBJICHVAX II0 MHBIM femam!l.

Koncturynnonnsit Cyn PO B csoem Ilo-
ctaHoByieHuu ot 14.04.2008 Ne 7-I1 BpimBuUTraer
IIPaBOBYIO IO3UIMIO, COINIACHO KOTOPOIl «...
U3 KOHCTUTYLIVIOHHBIX IPYHIUIIOB IIPaBOBOTO
TOCYZIapCTBa, CIPABEIJIMBOCTY ¥ PaBEHCTBA
BCeX Ilepef] 3aKOHOM M CYZIOM BbITeKaeT o0pa-
I[eHHOe K 3aKOHOJAaTeNo TpeOOBaHME OIpe-
I/IEHHOCTHM, SICHOCTY, He[[BYCMBIC/IEHHOCTHU

? Azanos O.]]. VInTepripeTaiys KaK IPaKTHKa aBTONO33Mca YeloBedeckoro 6prtus. Kasanb, 2009. C. 149, 157.

10 Cm: TTocTaHOBIEHNS Koncturynnonuoro Cyna PO ot 16 gexabpst 1997 roma Ne 20-I1, ot 24 mas 2001 rogma
Ne 8-TI, ot 19 utonsa 2002 roga Ne 11-I1, ot 23 ampensa 2004 roga Ne 9-I1//CIIC «KoncynbranTlImoc».

' Cwm.: [Toctanosnenue ECITY ot 26 oktsi6ps 2000 «[leno «Xacau (Hasan) n Yayi (Chaush) nporus Bonrapun» //
CIIC «Koncynprantllnioc; Iloctanosnenne ECITY ot 28 mions 2007 «[eno «lyxappuu (Shukhardin) nporus Poc-
cutickoit @epepanun» // CIIC «Koncynbprantllmoc; IToctanosnenne ECITY ot 26 ampena 1979 . o geny «Canan
taitmc» mpotuB Coenunennoro Koponesctsa» // CIIC «[apaHT».
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IIPaBOBOJ HOPMBI 11 €€ COITTACOBAHHOCTH C CH-
CTEMOII JIeVICTBYIOLIETO IPABOBOIO PETYIUPO-
BaHMA... IPMHMMAeMble MM 3aKOHBI J[OJDKHBI
OBITb OIIpefie/IeHHBIMM KaK II0 COflep>KaHMUIO,
TaK 1 110 IIPEMETY, Liel 1 00beMy JeiiCTBIS,
a IIpaBOBble HOPMbI — COPMY/INPOBAHHBIMMI
C JOCTaTOYHON CTEIIeHbI0 TOYHOCTH, IT03BOJIA-
Iollell TPaKAaHNHY COOOPa3oOBBIBATD C HUMMU
CBOE IIOBeJIeHMe, KaK 3alpellleHHOoe, TaK 1 JI0-
3BOJIeHHOe» 12, 31ech MMeeTCsl B BUJY MMEHHO
TpeboBaHNe K (POPMaIbHOI OIpeNeIeHHOCTH
IIpaBa, B YaCTHOCTH, Ha 3TO MPSAMO YKa3bIBaeT
0.9. Jleitct!3.

Opnako crefyeT BEPHYTbCA K HEIOCPe[-
CTBEHHO}I TeMe Hallero mccnefoBanms. Kak
ykaspiBaeT Koncturyumonssiit Cyp PO, He-
MOYHOCMb, HEACHOCMb U HeonpedeneHHOCHb
3aKOHA NOPOHOAIOM B03MONHOCHb HEOOHO-
3HAYHO20 UCMONKOBAHUS U, C71e006aMenbHO,
NPOU3BONLHO20 €20 NPUMEHEHUS, 1Mo NPomu-
gopequm  KOHCMUMYUUOHHbIM — NPUHUUNAM
paseHcmeéa U CnpaseonUBOCMU, MNOCKONIbKY
makoe paseHcmeo moxcem Ovimv obecneueHo
JIUUb NPU YCTI06UL e0UHO00PA3H020 NOHUMAHUS
U MONKOBAHUS NPABOBOLI HOPMbL 6CeMU NPABO-
NPUMEHUMENAMU, NOCKONbKY UHOE He MOXcem
obecneuumnv ee eOUHO00pA3HOe NpuUMeHeHUe,
He UCK/I4aem HeozpaHudeHHoe YCMOmpeHue
8 NPABONPUMEHUMENLHOU NPAKMUKe U Heus-
bexcHo sedem K npousgomny's.

MupIMM cnoBamy, QopManbHas ompefe-
JICHHOCTb IIpaBa IIpU3BaHa O0eCHeYNnTb CTa-
OM/IBHOCTD TIPaBOBOTO PETYIMpPOBaHMUA 00-
IIeCTBEHHbIX OTHOLIEHUI, IPOSABJIAIOLIYIOCH
B €IMHOOOpPAasSHOM IOHMMAaHUM, TONKOBAaHUU
U NPUMEHEHUN IIpaBa, YTO IPEACTAB/AET CO-
0011 peann3annio MaTepUanTbHON CTOPOHBI 5B-
JIEHV1 TIPABOBOJ OIPE/IeIEHHOCTI.

Taxoke cnepyet yuntbiBaTh, uTo ECITY ncxo-
IUT U3 IIMPOKOTO MIOHVMAHNA IIPaBa, BKIIOYAs

B JIaHHOE TIOHATNE He TOJIbKO 3aKOHBI ¥ MHbIE
HOPMATVMBHO-IIPABOBBIE aKThI, HO U YCTOABIIY-
10CSl NIPAaKTUKY IIPaBOIPMMEHEHMS, BK/IIOYAs
cyneOHbIe pelleHNs, 9YTO XapaKTepHO KaK It
AHITIOCAKCOHCKOI1, TaK M Ji/I1 pOMaHO-T€pMaH-
CKOJ1 1paBoBOM ceMbi. COITTACHO IIPaBOBOI
nosunun ECITY Tepmun «3akoH» cremyer mo-
HUMATb B MaTepMaIbHOM, a He (OPMaTbHOM
CMBIC/IE: OH BKJIIOYAeT KaK IMCaHOe IIPaBo, TaK
VI PETYIATUBHbIE MEPbI, IPUHATbIE KOMIIETEHT-
HBIMU PaclopAAUTeNbHbIMY opranaMu. C Tou-
ku 3penus ECIIY, B cdepe peiicTBIA MIcaHOTO
IIpaBa 3aKOHOM SIBJIAETCA JEeVICTBYIOIINI IIpa-
BOBOJI aKT, KaK OH MCTO/IKOBaH KOMIIETEHTHBbI-
MU CyfeOHbIMM OpraHamm!®.

Vicxopa u3 3TOro, MOXXHO CJie/laThb BBIBO[,
4TO OCyuiecmenerue cmabuibHOCMy IIPaBoBO-
rO pPeryIMpoBaHMs OOIECTBEHHBIX OTHOILe-
HUJI BO3MOXKHO TOJIBKO HPU e0UHO000pa3HOM
NOHUMAHUY Oelicmeylouje0 npasad, KPYTUMMU
CTIOBaMM, Nymem npeooosieHUs HeonpeoesieHHo-
cmu 6 npase.

OpHuM n3 Hambosee 4acTo paccMaTpyBa-
€MBbIX B HAy4yHOll /IMUTepaType IPOABIEHUI
ABJIEHUA IIPAaBOBOJM ONPENENIEHHOCTU ABJIA-
€TCSl M3BECTHBIN e€lle M3 PUMCKOIO IIpaBa
HOPVHIMUI YCTOMYMBOCTU CY[eOHBIX aKTOB —
res judicata. CoracHo NpPaBOBONM MHO3UIIK
ECIIY, orpaxenHon B 1. 52 IlocTaHOBNEHUA
no geny «Psa6pix mpotus Poccumiickoit @epe-
panumn», «IIpaBoBasi ONpPeJeIeHHOCTb MPeJIo-
NaraeT yBakeHue NpuHIuma res judicata, To
€CTb NPUHLINIIA HEJOIYCTMMOCTY ITIOBTOPHOTO
PacCMOTpeHMs OFHAXK/bl PELIEHHOIO [ea...
[TonHOMO4YME BBINIECTOALETO Cyha IO IIepe-
CMOTPY /ie/1a JO/DKHO OCYIECTBIATHCA B LIEIAX
VICTIPaB/IeHVsI CY/IeOHBIX OMIMOOK, HelpaBUIb-
HOTO OTHpaBJE€HMA IpPaBOCyAusA, a He Ilepe-
CMOTpa IO CyHeCTBY... OTCTYIJIEHNA OT 3TOrO
INPVHINIIA OIPABJAHHDBI, TOIBKO KOIZTA ABJIA-

12 TTocranosnenne Koucrurynmonsoro Cyaa P® ot 14.04.2008 Ne 7-I1//CIIC «KoncynbrantIliooc»

13 JTeticm O.3. Ykas. cou. C. 73.

14 Cm.: ITocTaHOBIEHNA Koncruryunonnoro Cyga P® ot 25 anpena 1995 roga Ne 3-I1, ot 15 miona 1999 roga
Ne 11-II, ot 13 mexabps 2001 roga Ne 16-I1, ot 11 HOs6ps 2003 roma Ne 16-II, ot 17 urona 2004 roga Ne 12-I1, ot

13.07.2010 Ne 15-I1, ot 17 okTs16pst 2012 Ne 21-II.

15 Cm.: ocranosnerne ECITY ot 10 Hoa6ps 2005 r. mo seny «Jleitna axun npotus Typuun» // CIIC «Koncynb-
tantllnioc; Iloctanosnenne ECITY ot 24 anpens 1990 r. mo geny «Kprocnen npotus @panunn» (Kruslin v. France) //
CIIC «Koucynprautllntoc; Ilocmanosnenus ECITY om 15 nosbps 1996 no deny «Kanmonu (Cantoni) npomus Opan-

yuu» // CIIC «KoncynbranTlImoc.
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I0TCs1 00513aTeNIbHBIMM B CUJTY OOCTOSATENIbCTB
CYLIECTBEHHOTO M HENPEOIONMMOr0 XapakKTe-
pa». Kak ykaspiBaer Koncturynmonnsiit Cypn
P® B ITocranoBnenun ot 19 mapra 2010 roga
Ne 7-TI, «mo mHeHuio Espomneiickoro Cypa mo
IIpaBaM 4eJI0BeKa, OHUM 13 OCHOBOIIO/IAralo-
IIVX acIIeKTOB BE€PXOBEHCTBA IIpaBa AB/IAETCS
NPUHIOUII TIPaBOBOJ OINPeNeIeHHOCTU, KOTO-
PBII cpepiut Ipoyero TpedyeT, YTOOBI B CITydasx
BbIHECEHMA Cy[aMy OKOHYATeIbHOTO pelleHNs
IO JIeJTy 3TO pellleHye He CTaBUIOCh OBl IIOf CO-
MHeHMe» 10,

[TpepcraBnsgerca, 4YTO  paccMaTpuBae-
MBIJ1 B NPOLIECCYaZlbHOM IIpaBeé IMPUHLMUII res
judicata Taxxe MeeT CBOEI IIe/bI0 JOCTIDKE-
HUe CTaOM/IBHOCTM IIPAaBOBOTO peryIMpoBa-
HYSL OOLIeCTBEHHBIX OTHOIIEHMII; HO Y)Xe He
Ha YpOBHE CHUCTEMBbI IIpaBa B 1LI€/IOM, & Ha JIO-
KaJIbHOM YPOBHE KOHKPETHOI'O IIPaBOOTHOIIIE-
HUS, B KOTOPOM IIpaBa U 00513aHHOCTU CTOPOH
YCTaHABIMBAIOTCA CYAeOHBIM IIPaBOIPUMEHN-

TelIbHbIM aKTOM. IIpu 3TOM n3BecTHas CcTeneHb
YCTOMUYMBOCTY CYLeOHOTO pelleHys SAB/AeTCH,
IO CYTH, IIPaBOBBIM CPEACTBOM /IS 0becreye-
HIIS CTAOM/IBHOCTY IIPAaBOOTHOLIEHYIS.

ITopBoOAA UTOT CKA3aHHOMY, CHiETIaeM ClIefy-
IOLI[VIe BBIBOJBL.

Bo-nepBbIX, «IPUHIUI IIPaBOBOIl OIpene-
JICHHOCTV» ABJIAETCA OCOOBIM COLVATbHBIM
SIBJICHJEM, OTPXKAIOIIMM CTaOWIBHOCTh 00-
IIeCTBEHHBIX OTHOLIEHNIL.

Bo-BTOpBIX, sAAB/I€HE IPABOBOI OIPE/IE/IEH -
HOCTM) HaXOJUT CBO€ OTPa)keHMe B psAJie IIPUH-
IIVITIOB IIpaBa, HAaIlpaBJIeHHbBIX HA 0becredyeHe
CTaOMIBHOCTY NIPABOBOTO PETYINPOBAHM 00-
IIeCTBEHHBIX OTHOILEHMIA.

B-TpeTbux, ocyuiecTBieHNe CTaOVIBHOCTY
IIPaBOBOTO PeryIMpOBaHMA OOIIeCTBEHHBIX
OTHOILEHNI BO3MOXXHO TOJIBKO IIPU €[[MHOO-
OpasHOM IIOHMMAHUM [ECTBYIOLIErO IIpaBa,
APYIMMM CTIOBaMM, IIyTeM IIPeOfOJIeHN Heo-
IpefieIeHHOCTH B ITpaBe.

16 TTocranosnenne Koucrurynmonsoro Cyga P® ot 19 mapra 2010 roga Ne 7-I1//CIIC «KoncynsrautIioc»
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KOHCTUTYLIMOHHO-NMPABOBbDIE
OrPAHUYEHUA NACCUBHOIO
U3BUPATEJIbHOIO MPABA
KAHOUAOATA HA BbIBOPAX
AOEMYTATOB rOCYOAPCTBEHHOW
AYMbl ®EAEPAJIbHOIIO COBPAHUA
POCCUMCKOWN ®EOEPALIUMN

18 CEHTABPA 2016 MOOA

®unatoBa A.O.
acnmpaHT Il roga oby4eHna o4Horo otaeneHna

(Kadenpa KOHCTUTYLMOHHOrO Npaea uMm. H.B. Butpyka)
Poccuiickoro rocyaapcTBeHHOro yHMBepcMTeTa NpaBocyava

VsydeHne comepxaHus 1 pasBUTHA U3bmpa-
TE/IbHBIX I1eH30B (OrpaHIYeHNIt, YCTIOBUI) Tac-
CUBHOTO V30U paTe/IbHOTO IIpaBa B IIpeiiBEpUN
BbI60pOB [ocynapcTBenHoM [IyMbr 18 ceHTAOps
2016 1. ABnAeTca Hambomee aKTyaJTbHBIM J/IA
IIOJINTOJIOT OB, IIOJIUTUYECKUX IIAP T, OPUCTOB
u OyRyumMX KaHAMZATOB B JemyTarsl. VHTepec
KOHCTUTYLMOHHOTO TIpaBa KaK HayKu IIpefo-
Ipefe/ieH IPYOPUTETHBIM KOMNYeCTBOM 00pa-
I[eHMII Ha HapylleHye U30MpaTelbHbIX IpaB
TpaKaH, KOTOPbIMM OYIYT «3aBajIeHbl» HallVO-
HaJ/IbHbIe Cy/ibl B KOHIle 2016-2017 rr. Tak, mpak-
TVIKA IPOLUIBIX JIET IIOKa3bIBaeT, 4To B 2012 . (B
3TOM TOfly NPOBOAVIIACH M30MpaTe/NIbHAs KaM-
naHus 1o Bbibopam IIpesupenTta Poccuiickoii
Depepanyy, B IpebIylieM Fogy — B fAeKabpe
2011 — wmsbuparenbHas KaMIlaHUA 110 BBIOO-
pam B TocymapcrBennyio [lymy) B Konctury-
myonHslit Cyz PO nocrynmno 810 obpaiennii,
YTO IIO3BOIM/IO BBIAENUTH KAaTETOPUIO «U30M-

parenbHbIe IIpaBa U IPaBO HA yyacTne B pede-
peHIyMe» B CAMOCTOATE/IbHBIN PA3JEN 10 YIETy
KOJIMYecTBa o0palieHnii B KoHcTuTynIMoHHbI
Cyn. ITpu sTom no cratuctuke 3a 2015 — mnep-
BbIIT KBapTan 2016 r. B Koncturyunonnsii Cyp
II0 BOIIPOCAM HECOOTBETCTBVSA M30MpaTeTbHO-
ro sakoHoparenbctBa Koncturynym PO u na-
PYLIeHMs M30MpaTe/IbHBIX IIPaB TPaXK/aH ObIIO
HarpasieHo 34 obpaleHmns.
HeynosnerBopennocTs rpaxpaan PO pemre-
HUSMU HAaIVIOHA/IBHBIX CYJOB IIO M30MpaTeb-
HBIM CIIOPaM BBIP)XaeTcA U B OOJIBIIOM KON~
yecTBe oOpamleHuit rpaxgad B EBpomerickuii
cyp (2015 r.) mo mpaBaM 4eloBeKa, YTO He pas
ObUIO IPUYMHOI MPABOBBIX KO/UIM3UIT B MEX-
IYHapOJHOM ¥ OT€4eCTBEHHOM 3aKOHOMATENb-
crBe: «Jleno AnuyroBa-ImagkoBar! u «[leno
Eroposa»? mpotus Poccuiickoit ®epepariym.
CrouT OTMETUTD, YTO NACCUBHOE U AKTUB-
HOe 130upaTebHOE IIPAaBO He MOTYT paccMa-

I TIocranosnenue ECITY «Jleno Anuyros u ImagkoB npotus Poccuiickoit @epparum» ot 4 nrons 2013 r. (Anchu-
gov and Gladkov v. Russia 11157|04 15162\05) // Bromnerens ECITY. Pocc. usg. 2014. Ne 2. C. 11, 142-144.

2 Tlocranosnenue Koncturynmonnoro Cypa «Io fieny o mpoBepke KOHCTUTYIIMOHHOCTH TOAIYHKTA «a» MYHKTa
3.2. cratbu 4 QenepanbHoro 3akoHa «O6 OCHOBHBIX TapaHTMAX M30MpaTeNbHBIX IIPAB I [IPaBa Ha ydacTie B pedeper-
nyMe rpaxpaH Poccnitckoit @eneparum», yacTy epBoit cTaTby 10 1 YyacTy 11ecToit cTaTby 86 YTOMOBHOTO KOfieKca
Poccuiickoit Oemepannu B cBsis3u ¢ xxanobamu rpaxpgan [.b. Eroposa, A.JI. Kasakosa, V.1O. Kpasuosa u ap. // Pocc.

rasera. 2013. 23 okr. // CIIC «KoncynbranT-IInmoc».
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TPUBATbCA KaK €fIMHAasA BO3MOXXHOCTb Yyda-
CTUA Hace/leHus B U30MpaTe/IbHOM Ipolecce.
B cny4yae mpumobpereHus craryca KaHAujaTa
0co0YyI0 pOJIb UTPAeT COfepKaHMe TACCUBHOTO
n30MpaTe/IbHOTO IIPaBa, €r0 KOMIUIEKCHOCTD
U CYLIeCTBYIOI[ME Pa3sHOBUIHOCTHU, YCIOBUA
ero orpannmdeHus. Ha pasnumyHbIX sTanmax mus-
OMpaTeNbHOrO IIpOllecca MOXKHO BBIJENUTD
clefyiolye «IpPOMU3BOAHbBIE» OT IACCUBHOIO
U306MpaTe/IbHOTO IIpaBa: IIPAaBO TIpaXk[jaHMHA
Ha CaMOBBIJBIKEHIE; IPAaBO Ha BbIIBYDKEHME
TpaXJAaHVHA MOIUTUYECKON MapTuell; Ipa-
BO OBITb 3apeTMCTPUPOBAHHBIM KaHIVI/JATOM;
IIpaBO Ha OTKa3 OT IOJNy4YeHHOIO MaHfaTa
B IIepUOJ] OIIpefie/ieHNs UTOTOB IOJI0COBAHNSA;
IIPaBO y4YacTBOBATb B IIPEABBIOOPHOI arura-
IUY; TPaBO Y4acTBOBAaTh B HaOJIOfeHUM 3a
IIpOBefieHVeM BBIOOPOB, paboTol N36MpaTeb-
HBIX KOMMCCHUII, Ha3HAYEHNN CBOUX JJOBEPEH-
HBIX JINI] ¥ HabJIofaTeseil; IpaBo KaHAW/ATA
y4acTBOBaTb B APYIMX M30MpATETbHBIX M-
CTBUAX.

Hamnbonee «obuiye Tpe6oBaHMsI», KOTOpBIE
MOYXHO KIaccuuumMpoBarh Kak M30uparesb-
Hble IIeH3bl, IPUMeHsAeMble K BBbIJBUTAEMBIM
KaHAujaTaM B JlenyTarbl locymapcTBeHHOI
Hywmbl, TipencTaBneHbl B cT. 5 PefgepanbHOrO
3akoHa «O BbIOOpax memyTaroB [ocymapcTBeH-
Hoit [Jymber @enepanbHoro Cobpanus Poccuii-
ckoit Depepanym»:

1. He umeer mpaBa n3buparb u ObITH U3-
OpaHHBIM, YYacTBOBaTb B OCYLIEeCTBICHUN
APYTUX M30MpaTeIbHBIX AEVICTBUI IPaXK/JaHIH
Poccmiickoinn @epepanym, MpU3HAHHBINA CY/IOM
HeJleeCIIOCOOHBIM M/IM COZiep)KAIlMiiCs B Me-
CTax JIMIIEHNs CBOOOJIBI IO IIPUTOBOPY CY/A.

2. He umeer mpaBa ObITb M30paHHBIM Je-
nyTtaroM [ocymapcTBeHHOI [lyMbl rpaklaHMH
Poccuiickoit @epepaniny, MMM IpakAaH-
CTBO MHOCTPAHHOTO IOCYAapCcTBa MO0 BUJ Ha
JKUTE/IbCTBO VI MHOM JOKYMEHT, IIOITBEPIK-
JAOIMII TIPAaBO HA IOCTOAHHOE IPOXKMBaHMe
rpaxaannHa Poccuiickonn @egepanum Ha Tep-
PUTOPUM UHOCTPAHHOTO FOCYAAPCTBA.

VI3bupaTenbHble OrpaHWYEHMs B OTede-
CTBEHHOM 33aKOHOJATEe/IbCTBE I KaHAUIATOB

IIPeJII0/IATAIOT, YTO He MMEIOT IIpaBa ObITb U3-
OpaHHBIMU:

a) OCY)X/IeHHbIe K JIVIIEHNI0 CBOOO/BI 3a CO-
BeplIeHNe TSHKKUX U (M) 0060 TSHKKKX Ipe-
CTYIUIEHUII ¥ VIMEIOIIVIe Ha IeHb TOJI0OCOBAHNSA
Ha BBIOOpaxX HECHATYIO ¥ HEIIOTALIIEHHYIO CY/-
MOCTb 3a YKa3aHHbIE IIPeCTyIUICHILS;

a.1) ocy>XJieHHble K JIMIIEHNI0 CBOOOABI 3a
COBeplIeHNe TDOKKUX HPeCTYIUIeHUN, CYmu-
MOCTb KOTOPBIX CHATA WIN TIOTAllleHa, — [0
VICT€YEHNA IECATH JIeT CO THS CHATUA VIN II0-
ralleHys CyayMOCTH;

a.2) OCY>XJeHHbIe K JIMIIEHNI0 CBOOOABI 3a
COBepllleHNe 0C000 TKKUX IIPeCcTyIIeHUIT,
CYIUMOCTb KOTOPBIX CHATA MM IOTallleHa, —
710 VICTeUeHMsI IATHALAT JIeT CO THSA CHATUA
VIV TIOTAIIEHVS CYAVMOCTH;

6) ocyX/leHHble 3a COBepLIeHUe IIPecTy-
IUIEHUIT OKCTPEMUCTCKOV HalpaB/IEHHOCTH,
IPENYCMOTPEHHBIX  YTOTOBHBIM  KOJeKCOM
Poccuiickoit @epepanuny, 1 uMerolye Ha IeHb
rOJIOCOBAaHMs Ha BBIOOpAX HECHATYIO U HeIlora-
IIEHHYIO CYAVMOCTD 3 YKa3aHHbIE IIPeCTYILIe-
HIUS;

B) TIO[BEPrHyTble aJMUHICTPATUBHOMY
HAaKa3aHUIO 3a COBepIIeHNe af[MUHICTPATVB-
HBIX IIpaBOHApYIIEHUII, IPeJyCMOTPEHHBIX
crtatbamu 20.3 u 20.29 Kogexca Poccuiickoi
Depmepanuy 00 afMUHNUCTPATUBHBIX IIPaBO-
HapyLIeHNUAX, eC/Iy TOTOCOBaHMe Ha BBIOOpax
COCTOUTCA 1O OKOHYAHM CPOKA, B TeUEHNE KO-
TOPOTO JINIIO CYNTAETCS TOfIBEPTHYTHIM aiMI-
HUCTPAaTVBHOMY HaKa3aHUIO.

Kpome Toro, B memsax obecmeueHus pa-
BEHCTBA KaHJMIATOB M30MpaTeIbHOE 3aKO-
HOJaTe/IbCTBO YCTaHAB/IMBAET OIPAHNYEHNS,
CBSI3aHHBIE C JIOJDKHOCTHBIM WINM CITyXeO-
HbIM nonokeHueMm. Kak ormeuaer A.C. Ky-
YYH, /AL, y>XXKe 3aMeljailnye BBIOOPHBIE
JIOJDKHOCTH, BCerga OyayT UMeThb OIpefe/neH-
Hble NIPeUMYIecTBa B U30MpaTeIbHOM IIPO-
mecce. B 31011 CBA3M HEOOXOAMMO OT/INYATH
JICIIO/Ib30BaHMe BBIOOPHBIX HOJKHOCTEI,
ABJIAOIIeeCs IPOCTBHIM MOMUTUYECKNM Ipe-
VIMYI[eCTBOM (BIIOJTHE €CTeCTBEHHBIM), OT
ABHOTO 3/I0yIIOTpeOIeHNs BIACThIO, KOTOpOe

3 Kyuun A.C. Craryc KaHAMzaTa B POCCUIICKOM 136uparenbHoM npase // [ocynapcTBeHHas BIACTb M MECTHOE Ca-

moynpasnenne. 2005. Ne 6. C. 16-20.
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IOTKHO TOfI/IeXKaTh OTPAaHNYEHNIO VIJIM HaKa-
3aHMUIO>.

DepnepanbHblii 3aK0H «O6 OCHOBHBIX rapaH-
TVAX M30MpaTeNbHBIX IIPaB I IIpaBa Ha yyacTye
B pedepenpiyme rpakaan Poccuiickoit Depepa-
LMM» YCTAaHAB/MBAeT 3allpeT Ha JCIIO/NIb30Ba-
HIUe KaHAM[ATaMH, 3aMelalolMMU Tocynap-
CTBEHHbIE VIV MYHULMIIA/JIbHBIE JO/DKHOCTH,
a TakKKe JO/DKHOCTM B OpraHM3alMAX, OCY-
IIeCTB/IAIMX BBITYCK CPEICTB MacCOBOI NH-
dbopManuy, IpenMyIecTs TO/DKHOCTHOTO MIN
cmy>xe6HOTO NojyoykeHus. Bce TOT >ke 3akoH B II.
5 cT. 40 3aKperiseT nepedyeHb 0OCTOATENbCTB,
MO IAJAIOIMX TIOf [elICTBYE JJAHHOTO 3alpe-
Ta. YCTQaHOBJIEHHBbIE M30MpaTeIbHBIM 3aKOHO-
JIaTe/IbCTBOM ~ OTPaHMYEHMS Lie/IecO0OpasHo
PacpoOCTpaHUTh Ha PYKOBOJAUTENIEN OpraHu-
3alMil He3aBUCKMO OT (POPMBI COOCTBEHHOCTH
(3a MckmOYeHrEM OOIECTBEHHBIX OObeqMHe-
HUII), BBIIBMHYTHIX B KaueCTBe KaH/UIATOB.

Heckonbko «MHBIM» OTpaHMYeHNEM B 00-
JIACTM TACCUBHOTO M30MpaTeNbHOrO IIpaBa,
CNIOKVMBUIMMCA BO MHOTUX €BPOIEVICKUX TO-
CYfapCTBaX, HO He TIONY4YMBLIMM PacIpo-
CTpaHEHMEe B OTEYECTBEHHOM M30VpaTeIbHOM
3aKOHOJATE/IbCTBE, SAB/IAETCA MHCTUTYT HEM3-
oupaemoctu. Hanpumep, V36uparenbHblil Ko-
fexc OpaHLMM YCTAaHABIMBAET MIEPEYHN JNOTK-
HOCTHBIX JIVII, KOTOpbIe Ha BBIOOpAxX TOrO MU
VIHOTO YPOBHS JIO CJIOXKEHUsA C cebsl IOTHOMO-
4Nl ¥ B T€Ye€HNE HEKOTOPOTO BpeMEHMU IOCyIe
3TOro (IIONrofa, rof;) He MOIYT OBITh 3aperu-
CTPMPOBaHbl B KadecTBe KaHAMJATOB. Bcrpe-
YaeTcs M TaK HasblBaeMas OTHOCUTE/IbHAs He-
u361MpaeMoCTb — 3ampeT 0a/VIOTUPOBATHCS
B TOM OKPYTe€, Iie JO/DKHOCTHOE JIMI[O MCIION-
HAIO cBOM 00s13aHHOCTH. Takime orpaHmdyeHus
IIpU3BaHbl He IOIYCTUTD JCIIO/Ib30BAaHME TIpe-
VIMYIIECTB JIOJDKHOCTHOTO IIOJIOXKEHUs, o0e-
CIIeYUThb PaBHbIE IIpaBa IpakflaH Ha 3aMelle-
HyIe BBIOOPHBIX JO/DKHOCTEI.

OpHako B NpakTUKe M30MpaTeNbHBIX KaM-
manuit Poccuiickonn @epepanum  C1oXxmaach
CHUTyalus, KOorga mpefcefaTenu (ppakumit mo-
IUTUYeCKNX mapTum locymapcrBenHoi JlyMbl
BBIIBUIAIOT CBOM KAaHAMAATYpbl Ha BBIOO-
pax B pervoHajbHbI€ NTApPJIAMEHTHI, a MHOIJA
U MECTHbIE NPeNCTaBUTE/IbHbIE OPraHbl C lie-
JIbIO 3aBOEBATD /I PETMOHAIbHOTO OT/Ie/IEHNA

napTuy 6osbliiee KOMMYeCTBO MaHATOB. VIHO
IpuMep: MPeACTaBUTENbCTBO 10 U30MpaTeb-
HBIM OKPYIaM B CIIMCKE KaHJUIATOB ITOINTU-
yeckoit maptum «Epunas Poccusi» Ha BpiOOpax
penyraToB locymapcTBeHHON [lyMbl BhICHIMX
JIO/DKHOCTHBIX /N1, CyOBbeKToB P® (Tak Hasbl-
BaeMas TaKTHKa «IIApOBO30B»). B crmoxuBImes-
CA CUTyaUuM IPOUCXOAUT ABTOMATUYECKUI
oOMaH TpaKiaH, TaK Kak M30upaTenu romo-
CYIOT 32 aBTOPUTETHYIO KaHJUZATYPY B XOf€e
JIaHHOU M30MpaTe/IbHO KaMIIaHUU, P 3TOM
3apaHee M3BECTHO, YTO JaHHAasA KaHAUAATY-
pa OTKaXeTCsA OT pacHpee/IeHHOTO0 MaHJaTa
U IepeflacT ero Caefylolleil KaHauparype 1o
CIIMCKY, KOTOpasg CKOpee BCEro ABJIAETCA Me-
Hee aBTOPUTETHOI, @ MOXKET OBITh 11 BOBCE He
3HAKOMOJ 1M30upaTeno Mo JaHHOMY 130upa-
TeIbHOMY OKpyTy. IIpumenenme wuHCTUTyTa
Hens0MpaeMOoCTI B OTEYeCTBEHHOM 3aKOHOJA-
TE/IbCTBE SIB/IAETCS HEOOXOMMMBIM YCTIOBUEM
U1l obecriedeHysl MPO3PavHOCT VM paBEHCTBA
KaH/IU/IaTOB B XOfe 130 paTe/IbHbIX KaMIIaHUI
Pas/IM4YHOrO YPOBHSA BIACTH.

[ToMuMO «M36MpaTENbHBIX IIEH30B» U «U3-
OMpaTeNbHBIX ~ OTPAaHMYEHMI»  IACCHBHOIO
u36uparesbHOrO Ipasa (IpaBa ObITh M30paH-
HBIM), HEOOXOVMMO BBIJETUTH TAKXKe PsJ yC-
JIOBMJ, OTPAaHMYMBAOIINX BO3MOXXHOCTb pea-
nusanuy Takoro npasa. K Takum «ycnosmam»
B COBPEMEHHBIX POCCUIICKMX IIPaBOBBIX pea-
JIMAX OTHOCATCA: Ha3Ha4yeHUe JIaThl BBIOOPOB
3aKOHOZIATe/IbHOTO  (TIPefCTaBUTEIbBHOTO Op-
raHa CyObeKkTa) opraHa BJIAacTW, IpYMEHEHIVe
CMeIIaHHON M36MpaTeNbHOI CUCTEMBbI, IpUMe-
HeHMe «ENMHOTO [IHA TOMOCOBAaHNA», UCIIONb-
30BaHNE IMOIUTNYECKUMU MMAPTUAMNU CUCTEMDbI
«IIpaiiMepus» MO0 «3aKPBITBIX IMAPTUIHBIX
Cbe3[J0B» [ BbIJBVDKEHNA KaHOV/IATOB.

[TprMeHeHUe IPONOPIVIOHAIBHOI M30Upa-
TeJIbHOM CUCTEeMBI I 3aMelleHMs 225 MaH-
maroB B 2016 I. mpepnmonaraeT U3ydeHne 0co-
OeHHOCTelI IPOLeAYPhI BBIIBIKEHA CIICKOB
KaH[MJATOB MOMUTUYEeCKMMU Maptuamu. Ha
JTAHHBII MOMEHT B MIHMCTEpPCTBE IOCTULIVIN
Poccumiickoit @enepauyy  3aperncTpupoBaHO
77 MapTUil C JOCTAaTOYHO «IIePCIEKTUBHBIMI»
HasBaHuaMu: «ITaptua Coumanbupix Cereit»,
«[Taptusa cBobopgHBIX TpaxkpaH», «YMHAS
POCCHUS», «Ilaptmsa HamorommaTenbuKoB
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Poccun» , «Tpynosasa maptus Poccun» , «Ilap-
s [lyxoBHoro Ilpeobpaxenus Poccum» ,
«Keucknit Imamor», «Poxxgennsie B Corose
Cosetckux Conmanuctnyeckux Pecrry6omuk» ,
KIICC, «[TPOTUB BCEX»* u gpyrue, natHaz-
LJaTb M3 KOTOPBIX MMEIT IIPaBO y4acTBOBATb
B BBIIBIDKCHVM KaH[UJIaTOB Ha BBIOOpax fe-
nyraros [ocymapcrBenHoit [Jymsr 18 ceHTAOps
2016 . 3ayacTyo /laHHbIE MAPTUN OTPAXKAIOT
UZEONIOTYIO He KOHKPETHOTO C/I0s1 HaceleHNus,
a «KJTyOHBIE MHTEePeCHI M00UTeNel», 4TO He MO-
JKeT BIIOC/IE[ICTBUY BBUIUTHCA B 60pbOy MHTe-
PeCcoB Ha IOMUTUYECKOIN apeHe.

ITpn stom B ®enepanbHoM 3akoHe «O 10-
JIUTUYECKUX TTAPTHUAX» C/Ie0BAJIO ObI IPUHATD
HOPMY JyIA OTPaHMYEHMs IO BOIPOCY BBIOO-
pa HauMeHoBaHMA mHapTum. Vicmonb3oBaHue
TAaKOTO Ha3BaHMUA NOMUTUYECKON MApTUM, KaK
«[TPOTUB BCEX», BBOUT M36Mparens B 3a-
onyxpuenre (mpy ¢akre HM3KON IIPaBOBOI
VI IOJIUTNYECKOJI KY/IBTYPBI) B CBSI3Y C TEM, UTO
JAHHOE C/I0BOCOYETaHMeE MCIOIb3yeTCs B U3-
OupaTeNbHBIX OOJUIETEHSIX IIPU peanusalun
IIpaBa IpaKJaH He IOl0COBATh HU 3a OJJHY U3
IpeJCTAB/IEHHbIX MOMUTUYECKUX MapTuii, Ipu
3TOM JJaHHBIII MHCTUTYT U30MpaTeNIbHOrO IIpa-
Ba OTMeHeH Ha (efiepa/lbHOM U PerMOHAIbHOM
ypoBHe B 2003 1., B 2012 1. BB€IeH [I/14 MICIIO/Ib30-
BaHMA Ha MECTHOM YpOBHe. B pesynbTare nop-
MEHBI IIOHATHS VICKaXKaeTcsl BOJIA M30upares:
Ke7as MCIOIb30BaTh CBOE IIPaBO Ha BbIpaXke-
HIe HefloBepusA BCeM MOMUTUYECKUM HapTUAM,
n30MpaTenb aBTOMAaTIYECKI TOIOCYET 3 ITOJIN-
tiveckyio naptuio «[IPOTVB BCEX». Anano-
TMYHAs CUTYauus OOCTOUT C HaMMEHOBaHUEM
naptvy KIICC (koMMyHuUCTMYeCKas MapTyA
COLIMA/IbHOI CIpaBe/IMBOCTY) — M30upare-
m (B OCHOBHOM HOXWJIAs TPYIIA TPakAaH),
cmabo MHPOpPMUpPOBaHHBIE B OOTACTY IOMMN-
TOJIOTUM, TIPEJICTAB/IAIOT, YTO JAHHAA MApTUA
IpoIaraHfupyeT BO3BpallleHle K COBETCKOMY
IPOIIIOMY, €r0 IIeHHOCTSM, O/1arofaps 4emy
JlaHHaA MapTys, 0OMaHbIBasA U3buparess, y4a-
CTBYeT B pacIpefie/leHU MaHJaTOB.

Tak, Ha BeIOOpax 3aKOHOIATENLHOTO cOOpa-
Hust Kamyxckoit obmactu 13 centsiops 2015 .
KIICC, cnmcok KOTOpO# BO3IVIABISUT Tpakiia-
HuH Jleonnn bpexxHeB, naxe He SBIAIOLIMICS
YJIEHOM 3TOM mapTuu, Oblaa JOMyIeHa K pac-
npenenenno Maugaros’, a B 2014 1. Kpac-
HOJIAPCKUM Kpail «OoTHam» 3a KaHauaara u3
[apTUU JBaJUarh IIECTb C IOJIOBUHOM ThICAY
rosjocoB, CapaToBckasi 00J1aCTh «OT/IaIay 4yTh
Oonbine mecT Thicsd roinocoB. Ha Caxanune
3a apTHUIO IIPOroJIOCOBANIA TPU THICSAYU JIBECTU
n3bupareneit, a u3douparenu Ceseproit OceTnun
«OTHANW» JBE THICSYM CEMBCOT ThICSY CBOUX
rosocoB 3a «KIICCx»9.

B O6onpmMHCTBE Cy4aeB yCTaBbl IIO/NU-
TUYECKUX IapTUIl BKIIOYAIOT B cebs IJIaBy,
MOCBAIIEHHYI0 «TPAaJULMIOHHOMY IOPSAAKY»
BBIIBIDKEHUs KaHAupmatoB. Vcxons us mpef-
JIO)KEHHOTO TIpoliecca, IacCMBHOe u3bupa-
TeTIbHOE MIPABO MOXKET OBITh peann30BaHO MPK
IPONOPLMOHA/IBHON CUCTEME B CIydae Ofjo-
OpeHMsI KaHIUJATYpbl TPOKJaHNHA He MeHee
yeM 10 yjeHamMyu permMoHasIbHOTO OTHENEeHMA.
ITpy 9TOM CTOUT y4eCTb, 4TO B TeOpUM 130Mpa-
TEJIBHOTO 3aKOHOJATe/IbCTBA CIIUCKY, POpMIU-
pyeMble MOMUTUYECKMMY HNapTUAMM Ha 3Talle
BBIIBVDKEHUSI KAaHJUATOB, SIBNISAIOTCA 3aKpPbl-
TBIMM, T.€. BO3/I€/ICTBOBATb Ha PACIOIOXKEHNE
KaHJU/IaTyp BHYTPM HapTUITHOTO CIMUCKA HU
caM IrpaK[jaH!IH, HY Hace/leHNe B I[eJIOM He MO-
TyT.

IIpy 3TOM CTOUT OTMETUTDH IOIOKUTENIb-
HYIO TEHJIEHIVIO B 00JIaCTM IPaBOBBIX OCHOB
3alMThl MACCMBHOTO M30MpaTeIbHOTO IpaBa
Tpak/laH, BBIIBMHYBLIMX CBOIO KaHIUATYPY
B 3apETUCTPUPOBAHHOM CINCKE, OTPAXKEHHYIO
B [locranosnennax Koncturynmonnoro Cypa
IO BOIPOCY KOHCTUTYLMOHHOCTU pacIpefe-
JIeHNsT TOUTUYECKON MapTuell BaKaHTHOTO
MmaHpgara. Tak, B IlocraHoBnenun ot 19 meka-
Ops1 2013 1. Ne 28-I1 «ITo meny o mpoBepke KOH-
CTUTYIVIOHHOCTY IIOJIO>KeHMsI ab3aia BTOpPOro
IyHKTa 5 cTatby 53 YcraBHOTO 3aKoHa KpacHo-
spckoro Kpas «O BpIOOpax fenyTaroB 3aKOHO-

4 Crmcok 3aperucTpupoBaHHbBIX HOMUTHYIECKNX TapTuit B PO Ha 1 mas 2016 r. // http://minjust.ru/nko/gosreg/

partii/spisok.

> Broerenp VIs6uparensroit komnccun Kamyskckoit o6mactu // Bects. 2106. Ne 9.
6 «@anpBble KOMMYHUCTBD». Elite pas npo napruu-o6manku // https://kprf.ru/opponents/blende/121550.html.
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natenbHoro Cobpanus KpacHosipckoro xpasi»
B CBSA3M € Xano6oi rpakpanuHa B.A Xynopen-
ko»’ Koncturynmonnstit Cyz Poccuiickoit ®e-
flepalyiyi OTMETWI, YTO HocIe GOPMIUPOBAHNIA
KPaeBOTO CIJCKA 33aperMCTPUPOBAHHBIX KaH-
AMAATOB YCMOTPEHMA IOMUTUYECKON MapTuu
B OTHOILIEHUY PAaCHpefieNleHNs 110 pe3ynbTaTaM
BBIOOPOB He3aMell[eHHBIX JIeITy TaTCKIX MaH/a-
TOB He IIpeJII0/IaraeTcs; efUHCTBEHHBIMY KOH-
CTUTYLVIOHHO NPU3HAaHHBIMU OOIafiaTe/aMu
IIACCMBHOTO M30MPaTENbHOTO IIpaBa sABJIAITCS
TPaKJaHe U YTO C IPUOOpeTeHneM Ipaxk/JaHu-
HOM ITy0/IYHO-IIPAaBOBOTO CTAaTyca KaHAuAaTa
B JIEITyTaThl IIPOLIECC peanyu3alyy UM MacCUB-
HOTO M30MpaTeNbHOTrO IIpaBa IepecTaeT ObITh
IpeMeTOM CBOOOIHOIO YCMOTPEHUA BBIJIBU-
HYBILETO €ro M30MpaTe/IbHOTO 00beHeHNs
(monuTMYecKoit NapTUM, €e PervuoHaJIbHOrO
OT/IEeNIeH ).

Ha ceropgHAmHMI MOMEHT OFHMM U3 IIpU-
OPUTETHBIX M30MPATETbHBIX YCIOBUI B OTHO-
HIEHN! MTpaBa Ha BBIJBJDKEHUY KaHOWATYpbl
ABJIAETCA NPOBEJIeHNE IONUTUYECKON MapTHei
npaiimMepus. Tak, 22 mas 2016 . mporifieT BHY-
TPUIIAPTUIHBIN «1IpariMepus» Equnoit Poccun.
ITpu aTOM C IpPaBOBOII TOUKM 3PEHMS BbIABIA-
eTcs psf, mpobeM: IpaBOBOI CTATYC JINII, OCY-
I[eCTB/IAIOIVX IIOfICYeT FOJIOCOB (PyKOBOAUTE-
JIe¥l CYETHON KOMMCCUM); QYHKUMS KOHTPOJIA
3a pesyJabTaTaMyi TOYHOTO BOJIEU3DBABIECHUS
usbupareneil (M Kak CIeACTBYE: KOHTPOIb 3a
COoOMoIeHIeM PaBHOIPABUs KaHAUAATOB IIPU
peanmyusanyuy  IMOCTENHUMY M30MpPaTeTbHOTO
IpaBa Ha BBIIBIDKEHME); NPeBbIOOPHAsT aru-
Tanys (mepep NpOBefeHNEM CUCTEMBI IIpaii-
Mepu3) U IpaBOBbIE OIPAaHWYEHMS /I KaH-
IMJATOB, CBA3aHHBIX C €€ OCYIIeCTBIEHUEM:
BOIIPOCHI O TOAKYHax usbupareneii, ¢ambcu-
duKanyy TOKyMeHTALUU 1 JIp.

Ha paHHBII MOMeHT mpobnema IIpefcTaB-
JIIETCAL CIIOKHOV B PaMKaxX BO3MOXKHOCTHU €€
npaBoBoro paspemeHus. C OfgHOI CTOPOHBI,
HOMUTHYeCKas: mapTus — OOIecTBEeHHas Op-
raHM3alysA, B Jela KOTOPOM TOCY[apCTBEH-

Hble€ OpraHbl He MMEIOT IIpaBa BMELIMBAaTbCA.
C npyroi CTOpOHBI, «HEBMENIATEIbCTBO» TO-
CyJapcTBa B NPOLEAYPY BbIABIDKEHM KaHIU-
[ATOB IIOJINTUYECKOI IIapTUell MOXKET IIOB/I€Yb
3a co0ol1 HapylleHus: B 06/1acTy peanns3annm
130MpaTeNbHOTO IIpaBa IPaXK/IaH Ha BBIIBIDKE-
HII€ U, KaK C/Ie[ICTBYE, HEBO3MOXXHOCTb BOCCTA-
HOBJICHMsI U1 3aIMTHI YKa3aHHOTO U30upaTeb-
HOTO IIpaBa. JJaHHasA mpoleaypa HaK/IaJblBaeT
TaK)XXe PsIJ| JOIIOJTHUTE/IbHBIX «30MpaTe/TbHbIX
OrpaHMYeHNII» Ha KaHAW/ATa JI/IA peanyusanymn
CBOETO IAaCCMBHOTO M30MpaTe/NbHOIO IIpaBa:
HeoOXOMMO 3apaHee OIpeNennTh HabMoaa-
Te/ell B COCTaB KoMuccum, obecneuuts ¢u-
HaHCMpPOBaHMEe TPEABBIOOPHOI  aruTaLNM,
IIPOKOHTPONMMPOBATh  PE3YNAbTAThl  CUCTEMBbI
«IIpayiMepus».

B ®epepanpubiit 3akoH ot 02.10.2012
Ne 157-®3 «O BHecenun nsmenennii B Geme-
panbHBIN 3aKOH «O MOMUTUYECKUX MapTUAX»
u @epepanbublil 3akoH «O0 OCHOBHBIX TapaH-
TUAX U30MpaTe/NIbHBIX IIpaB M IIpaBa Ha yda-
cTe B pedepeHpyMe TrpaxjaH Poccmiickoir
Denepanuu» ObIIO BBENEHO ITOJIOXKEHME, CO-
IJTACHO KOTOpOMYy ENVMHBIM JHEM Tro/I0COBa-
HUA Ha BBIOOpAx B OpPTraHbl TOCYAAPCTBEHHON
BIacTy cyobekToB PD 1 B OpraHbl MeCTHOTO
caMOyIIpaBJIeHNs OIIPEEIEHO BTOPO€e BOCKpe-
CeHbe CeHTAOps Tofia, B KOTOPOM JCTEKaloT
CPOKM IIOJIHOMOYMII YKa3aHHbBIX OPTAaHOB MU
JIeIlyTaToB 9TUX OopraHoB. Takum ob6pasom, 18
ceHTs6pst 2016 I. COCTOUTCS He TONBKO U30M-
paTtenbHas KaMIIaHUA 110 BBIOOpaM JeryTaToB
TocymapctBenHoit [Iymbl, HO M u36Mparesnn-
Hble KaMIIaHUsA [0 BBIOOpaM OpPraHOB TOCY-
JIAPCTBEHHOI BJIACTU CYOBEKTOB U OPraHOB
MeCTHOTO caMoynpasieHus. Ectb Oonbuias
BO3MO>XHOCTD IIO/IaraTh, YTO HANMJETCA Tpax-
naHuH P®, KOTOPDIN BBIABMHET CBOI KaHMM-
JaTypy ¥ Ha BblOopax B gemyTtarsl ['l, n Ha
BBIOOpAxX B pervoOHa/IbHBIN MapIaMeHT, Oojee
TOTO, IPMOOPETET CTATYC «3aPETUCTPUPOBAH-
HOTO KaH/IM/laTa» B XOfie IBYX, a MOXET, i TPeX
u36MpaTeTbHBIX KAMIAHUIA.

7 ITocTaHOB/NEHME OT 19 mexabpst 2013 1. Ne 28-IT «ITo ey o mpoBepke KOHCTUTYIL[MOHHOCTH ITOIOKeHMs ab3ara
BTOpPOro myHKTa 5 cratbu 53 YcraBHOro 3akoHa Kpacuosipckoro kpast «O BpiOOpax [emyTaToB 3aKOHOAATEIbHOTO
Cobpanus KpacHosipckoro Kpasi» B CBS3M ¢ Kano6oit rpaxpannta B.A Xynopenko»// PT — ®epepanbHblit BBIIYCK.

2013. 27 mexabps. Ne 6270 .
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Taxk, B emuHBIN TeHb TOI0OCOBaHMSA — 13 ceH-
1s6ps 2014 1. (BBI6GOPBI rybepHaTopa Kamyx-
CKOIT o6macTu, BBIOOPBHI 3aKOHOHATENBHOTO
Cobpanmss  Kamykckoit o6macti, BbIOOPBI
IPe/ICTaBUTEIbHBIX OPrAaHOB MECTHOTO CaMo-
yIIpaBjIeHVs1), TPOBOAVIMBIII Ha TePPUTOPUN
Kamy>xckoit 06macTy, coXxmaach HeOHO3HaU-
Has CUTyaIVisl: KaHAMJAThl BBIJBUTANN CBOU
KaH/U/IaTypbl B PAa3HbIX M30MPaTeNTbHBIX KaM-
naHysX (Ha BBIOOpax B IPeACTaBUTENbHBIN Op-
raH MECTHOTO CaMOYIIpaB/IeH)sI 1 Ha BbIOOpax
B 3akoHoparenbHoe Cobpanne Kamy>xckoit 06-
JIaCTM), B JIBYX U3 KOTOPBIX (Ha BbIOOpax mpej-
CTaBUTENbHOrO opraHa I. Kamyrm m 3akoHo-
patenpbHoro Cobpanma Kamyskckoit obmactn)
IpUMEHANTACh CMelllaHHas M30ypaTe/ibHas CU-
creMa. B xoze ronocoBanus nsbuparens (3ape-
TUCTPUPOBAHHBII XUTeb I. Kanyru) momyyan
5 6ro/IeTeHelt, 110 ABYM U3 KOTOPBIX IIPOMCXO-
V1A Ty TaHUIIA, B CBA3M C TeM, YTO B Oro/teTe-
HSIX 110 BBIOOPAM JIelTy TaTOB 3aKOHOJATeTbHOTO
Cobpanns u BbibOpaMm gmemyTaToB lopopckoit
nyMmel ropopa Kamyru damminm kaHAMZATOB
3a4acTyl0 HOBTOPSUIMCH (TpaKfiaHe peajnso-
BBIBAJIJI CBOE IIACCHBHOE M30MpaTebHOe Ipa-
BO Ha BbIOOpaxX B OpraHbl TOCYapCTBEHHO
B/IaCT! CyOBEeKTa 1 TACCUBHOE U30MpaTenbHOe
IIPaBO Ha BBIOOpAX B OPraHbl MECTHOTO CaMOY-
npasienus). [To pesynpraTam BeIOOpPOB CIIOp-
HBIX CUTYal[Mil Yamoch n306exaTb: B OpraHbl
B/IacTy ObUIN M30paHbI «pasHble PaMUINI», HO
B TEOPETNYECKOM IIOHVIMAHVV BOSHUKAEeT MHO-
TO BOIIPOCOB.

Tak, Hampumep, BCTaeT IVMCKYCCHOHHBIN
BOIIPOC O TOM, KakuM 00pasoM JO/KeH 3a-
MeIaTbCsl BAKAHTHBIN JIeMyTaTCKMil MaH/aT
IpY COBMEIIEHNM M30MpaTeNbHBIX KaMIIaHMI
B C/Iy4ae, €C/IY OfVIH U TOT >Ke KaH[MMAT, BbI-
[BUHYBIIMII CBOI0 KAHAMZATYPY Ha pasHBIX
BbIOOpax (IpefiCTaBUTE/NbHBII OPraH MeCTHO-
rO CaMOYIIpaB/IeHMsI U PErMOHAIbHBIN Mapiia-
MEHT Cy0beKTa) 0 Ma)KOPUTAPHON CHUCTeMe,
B C/Iy4ae e€ro IPOXOKJEHUN B KOKIOM U3 U3-
OMpaTeNbHBIX OKPYTOB IO Ka)XX/JOMY 13 BUIOB
BBIOOpPOB OymeT 00s3aH OTKa3aTbCs OT OfHO-
ro U3 HUX. B maHHOM ciy4ae mpepcTaBisaeTcs

IOPUVYECK) BEPHBIM pellleHVeM HasHadyeHe
JIOTIOJTHATEIbHBIX BBIOOPOB /ISl 3aMelleHNs
BAaKaHTHOT'O MaHJaTa, YTO MPOTUBOPEUYNUT OC-
HOBHOJI IPMYVHE BBEJEHVS eVHOTO IHA I'0JI0-
COBaHMs — O9KOHOMUM (PMHAHCOBBIX CPENCTB
FOCYHapCTBEHHOrO /160 MYHUIUIIATBHOTO
6r0mKeTa.

[IpyruM, He MeHee MIHTEPECHBIM, BOIIPOCOM
BBICTYIIA€T BOIPOC O PaBHOIPABUY KaHAM[A-
TOB, BBI/IBUHYBILIX CBOIO KAHANAATYPY TOTBKO
10 OJHOJ M30MpaTeNnbHO KaMIIaHUY, M KaH-
[IMJIaTOB, BBIABUHYBIIMM CBOM KaHIVUATYPHI
Cpa3y B HECKOJIbKUX M30MpaTeTbHBIX KaMIla-
HVSIX. YUUTBIBasl IPYHLIMAIIBL M30MPaTeTbHOIO
3aKOHOJATENbCTBA, CTOUT MPENITIONIOKUTD, YTO
KaH[U/aT, 0/UIOTUPYIOIMIICA OTHOBPEMEHHO
Ha BBIOOpHbIE JJO/DKHOCTYM PasHOTO YPOBHH,
HEOJTHOKPAaTHO MONY4NT OecrraTHoe 3upHOe
BpeMs U IIeYaTHbIE IJIOIA/V, YTO CO3TACT HJLA
HEro IPeVMYIIeCTBa, HAPYIIUT IPUHIMI PaB-
HOTO JIOCTYIIa KAaHJMU/ATOB K CPELCTBAM MacCo-
Boi MHGOpMAIUy, BO3SMOXXHOCTh B OOJIbIIel
CTeIleHV IPUBJIeYb BHYMaHMe U30ypaTesis.

C manHOII mpo6nemort B 2000 I. CTONKHY-
nach BopoHexxckass o6macTHas gyma, UTOTOM
peleHysi KOTopoit ctano npunsTtre Kopmekca
0 BbIOOpax, pedepeHiyMax U OT3bIBe BBIOOP-
HBIX JIVII, OffHa U3 HOPM KOTOPOIO yCTaHaB-
NMBajla 3allpeT Ha OJHOBPEMEHHOE ydacTue
rpak/laHMHA B KayeCTBe KaH/K/aTa B BBIOOpax
PasHOTO YPOBH:, COBMEIIEHHBIX II0 IaTe T'O/I0-
coBaHms. 25 mapra 2001 r. ObUIM Ha3HaYEHBI
BBIOOPBI fenyTaToB BopoHexxckor 06macTHO
JIyMBl ¥I OJHOBPEMEHHO — MYHUIIVUIIQJbHOTO
Coseta ropoga Boponexxa. 3a mecs1 10 BbI6O-
POB I10 IIEPBOII XKe TTOJaHHOI Xanobe Ha Hapy-
IeHMe M30MpaTe/IbHBIX IIpaB OOTACTHON CYJ,
Ipu3Han paccMarpuBaeMylo Hopmy Kopekca
o BBIOOpax mporuBopevamnieit OefepanrbHOMY
3aKOHY ¥ HeJIeVICTBYIONIEN, B CIIEAYIOLIEM TOY
IpefcTaBleHHas HopMa Obuta oTMeHeHa O6-
JIACTHO ZyMOiS.

I[IpencraBiiAeTcs, 4TO BBeileHHAast HOpMa JJIA
BO3MOXKHOCTY IIpefOTBpAIlleHNs HapyLIeHVs
IpUHINUIIA PAaBHONPABMS KaHAUJATOB Oblla
U ABJIAETCA 4YpPe3MEPHOM, T.e. HapylLIarolien

8 Cepeees A.A. O6 orpaHMYeHVN TACCUBHOTO M30MPATENBHOTO MPaBa B 3aKOHOfIaTeNbcTBe Poccuiickoit Oemepa-
uuu // Beibopsr: 3akoHomarenbcTBo u texHomoruu. 2001. Ne 3. C. 40.
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[IaCCUBHOE M30MpaTe/bHOE IPaBO TPaXKAaH.
ITpy sTOM TeHAEHLMA K HaspeBalolleil I0pu-
IMYECKON KOJUIM3UU TIPOSIBISIETCS JTOCTATOY-
HO SIPKO: pasjIMyHbIe [0 CBOEMY COJEP>KaHMUIO
(mpenpsBIsieMbIM I[eH3aM U OTPAHMYEHUSIM)
CaMOCTOsITe/IbHbIE ITaCCHBHBIE 30U paTe/TbHbIE
mpaBa rpax/jaH (IIpaBo Ha BBIIBIDKEHME KaH-
JUATYPbl B OPraHbl MECTHOTO CaMOYIIpaBJie-
HUSI M [IPaBO Ha BBIIBIDKEHNE KaHVUAATYPhI
B OpraHbl TOCY/JapCTBEHHON B/IACTI) He TOJDK-
HBI OBITh peanm30BaHbl B XOfle OffHOII (COBMe-
IIeHHOI1) M30MpaTe/bHOM KaMITaHWA.

IOpuauyecku  HpaBWIBHBIM  pellleHVeM
B YCTpAaHEHUV J[AHHOI IPOO/IEeMBbl [OKHO
SIBUTHCSI BO3BPAIl[eHE K PA3/IMYHBIM JTHSM rO-
JIOCOBAHV HA MECTHOM U PETMOHAIBHOM YPOB-
HAX, 4TO, KaK oTMmedaer C. Illanmes, mMoxer
BBIPA3UTHCSI B YCTAHOBJIEHUM (eiepanbHbIM
3aKOHOJIaTesTeM OJIaHKeTHOJ HOPMBI, B paMKax
KOTOPOJI IpeJCTaBUTENbHBII OpPraH CyObek-
Ta SO/DKEH CAMOCTOSATE/IBHO OINPeNe/NThb JaTy
CBOETO eIVMHOrO0 JHs TormocoBanmsr’. [Ipu aTom
Ha PETrMOHAJIbBHOM YpPOBHE IIPefCTaBIIACTCA
BO3MOXXHBIM COBMEII[eHIie€ TIPSIMBIX BBIOOPOB
BBICIIIETO JIO/DKHOCTHOTO JIMIjA ¥ [IelyTaToB
IIPEeICTaBUTENbHOTO (3aKOHOHATEIbHOTO) Op-
raHa cCyObeKTa.

Takum o06pasoM, dYTOOBI TIPefOTBPATUTH
oYepefHble YIPEKM MEXIYHApPORHBIX HaOIio-
mareneit or OBCE, a Taxke mpaBoBble KO-
3UM MeXZly HalMOHa/IbHbIMU U EBpomeiickum
CYJOM IIO ITIpaBaM 4YeJlOBeKa B OTHOIIEHNN
«IIeMOKPATUYHOCTU» M30MPaTeTbHOTO IpaBa
B Poccuu, HEob6x0nMMO:

o IIpusHate mpaBO «OBITH M3OPAHHBIMN»
KOMITJIEKCHBIM U 3aKPenuTh B OOLIUX IOJIO-

xeHuax OepepanbHoro 3akoHa «O6 OCHOBHBIX
rapaHTMAX M30MpaTeNbHBIX IIpaB IIpaBa Ha
y4dacTtue B pedepeHyMe rpaxaH Poccurickoir
denepannn» ero OCHOBHbIE PAa3HOBUIHOCTH.

BBecT MHCTUTYT HemsOupaeMoCTH s
TOCyIJAapCTBEHHBIX ¥ MYHMUIIMIIATbHBIX CIyXKa-
LIMX, NIy TaTOB Pa3/IMYHbIX YPOBHEIL.

o OTMeHNTh EfMHBIE [€Hb TONIOCOBaHNA,
YTO MOXKET BBIPA3UThCS B yCTaHOBIeHNN (efie-
pa/IbHBIM 3aKOHOJaTeeM OJTaHKeTHOJ HOPMBI,
B paMKaX KOTOPOJ NPeACTaBUTENbHbIN OpraH
CcyObeKTa [O/DKeH CaMOCTOSITENbHO OIIpefie-
JINTD ATy CBOETO eMHOTO Hs roocoBanms !0,
IIpm 3TOM Ha pErMOHaIbHOM YPOBHE IIpef-
CTaBJ/IA€TCA BO3MOXXHBIM COBMeEIeHNE TPSAMBIX
BBIOOPOB BBICIIETO TO/DKHOCTHOTO JIVIIA U Jie-
IYTaTOB IIPE/ICTABUTE/IbHOTO (3aKOHOJATENb-
HOTO) OpraHa CyObeKTa, eC/u IpUMeHAeTCA
IIPOIIOPIVIOHAIbHAA M30MpaTe/IbHas CUCTEMA.

e Bo3n0XnTh Ha MMHNUCTEPCTBO OCTULIUN
Poccuiickoit @efepanuy moHOMOYMeE 110 IIPO-
BEpKe yCTaBa IOAUTUYECKOI ITAPTUM Ha Ipef-
MET OIpefe/ieHNa IMPOLeRypPbl BBIIBIDKEHUA
CIIVICKOB KaH/IM/IaTOB U €r0 COOTBETCTBYA KOH-
CTUTYLMOHHBIM IPUHINIIAM W30MpaTeTbHOrO
IpaBa.

o Buectu usmenenusa B PegepanbHblil 3a-
koH «O BpI6Opax frerryTaToB locyapcTBeHHOM
Iymbr @enepanbroro Cobpannsa Poccuiickoit
depepanun» B OTHOIIEHUM IPYMEHAEMOI CMe-
IIaHHOWM M36MpaTenbHOi crucTeMbl. [lo MHe-
HJI0 aBTOpA, Haymboslee ONpaBIaHHBIM CTaHET
BO3MOKHOCTb B3aM€H IIPMMEHEHUs CUCTEMBbI
«IIpaiiMepu3» MUCIONb30BaTh MOMUTUYECKUMU
MapTUAMY «OTKPBITbIE CIVICKM» 110 IIPOTIOPIIN-
OHAJ/IbHOII U306V PaTeNbHOI CCTEME.

9 llanues C., Ocagemox A. Ennubui geHp ronocoBanus B Poccnu u 3a py6exxoM: apryMeHTBI «3a» U «IIPOTUB» //

Kypnain o Bei6opax. 2012. Ne 6. C. 29.
10 ITTanues C., Ocasentox A. Ykas. cou. C. 29.
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TPAHCIMIAHTALIUA OPFTAHOB U TKAHEW
YEJIOBEKA: TPAXXOAHCKO-INPABOBDIE

BOMPOCHbI

ApedbeBa A.10.
cTyaeHTKa 3 Kypca PIYr

KadecTBO V3HV 'paXkK/iaH U yBelTUYEHME ee
IPOJO/DKUTETBHOCTY BO MHOTOM 3aBMUCUT OT
YPOBHSI MEVIIVIHBI, B TOM YJC/I€ I OT YPOBHSA
PasBUTUA TPAHCIUIAHTOIOTYUM, T.K. C KaXK/[bIM
rOZIOM TOTPeOHOCTh B HOHOPCKMX OpraHax
CTPEMUTEIbPHO BO3pacTaeT. AKTYa/JbHOCTb
UICCTIeOBaHMsA OOYC/IOB/IeHa CYIeCTBOBAHM-
eM psifia IpobieM: BO-TIEPBBIX, B POCCHUIICKOM
3aKOHOJIaTe/IbCTBE He OIIpefie/ieH IPaBOBOIA
pPeXMM OpraHOB M TKaHeil 4YeloBeKa; BO-BTO-
pbIX, HET HeTa/JM3MPOBAHHOTO CIel[ManbHO-
rO 3aKOHA B JJAHHOI 00/1acT, a BMeCTe C TeM
¥ YeTKO Per/laMeHTVPOBAHHOTO MeXaHy3Ma II0
TPAHCIUTAHTALMM OPIaHOB U TKaHell Ye/I0BeKa;
B-TPETBIX, OTCYTCTBYET IIOHMMaHMe, KaK COOT-
HOCUTCSI MHCTUTYT TPAHCIUIAHTALVM OPTaHOB
M TKaHeil YeloBeKa C MHCTUTYTaMy IPaKIaH-
CKOro Ipasa (mpaBa cOOCTBEHHOCTH, BEIIIHOTO
IIpaBa, HAC/IEHOBAHMA U JIp.).

Ha ceromHAIIHMIT IeHb B 3aKOHOATEIbCTBE
He Hallle/l CBOET0 OTPaKEHUsS BOIIPOC O TOM,
MOTYT /I OpPTaHbl M TKaHV YelIOBeKa BBICTY-
[aTh B Ka4yeCTBe 00bEKTOB IPaXX/JAHCKIUX IIPaB.
OueBUHO, YTO YETOBEK KaK TaKOBOM MOXET
BBICTYIIATh TOJIBKO B Ka4ecTBe CyObekTa (HO He
ob6bekTal) mpaBooTHOUeHNI. VI onposeprarb
JlaHHOE ITOJIOKeHNe, Ha Halll B3IJIAM, He VIMeeT
cmpiciia. OfHAKO Iepel HaMy BCTaeT BOIPOC
MHOTO XapaKTepa: Ha OCHOBaHMY KAaKOT0 [IpaBa
OpraHbl ¥ TKaHV YeJIOBeKa eMy IIpUHAJJIeXAT?
BosHukaeT He0OXOAMMOCTD Pa3obpaThCs, Cie-
JLyeT I UX pacCMaTpUBaTh, KaK 0OBEKTHI IIpa-
Ba cOOCTBEHHOCTN. BpsAn nmu MoxxHO yTBepanu-
TE/JIbHO OTBETUTDb Ha JAHHBIIl BOIIPOC B CBS3U
C TeM, YTO 3]1eCh pedb UMIET CKOpee O KOHCTUTY-
I[MOHHOM IIpaBe Ka)XIOTo YeloBeKa 1 rpak/a-
HYHa Ha (PU3NYECKyI0 HEeNpPUKOCHOBEHHOCTb.
V13 atoro crexyeT, 4TO BIajieHue, IOIb30BaHIe
U pacHopsDKeHNe CBOMM TeJIOM He HOCUT Belll-

HO-TIPaBOBYIO IPUPOJY, @ BbIPa)KaeTCA B CyIIle-
CTBOBAHMM y KQ)KJ,0TO Y€/I0BEKa OIpefle/IeHHO-
ro Habopa HeMaTepuaabHbIX Onar. Takue 67ara
He MOTYT OBITh IpHOOpeTeHb! (KaK Bellb) Iy-
TEM YCTAQHOBJICHNUS Ha HMX IIpaBa COOCTBEHHO-
CTY, a IPUHAJIEKAT YETIOBEKY OT POXKIECHUA
U AABJIAIOTCA HEOTYY KIAEMbIMIL.

PaccMoTpuM 1paBOBOJI CTaTyCc OpraHOB
VI TKaHel, U3bATBIX U3 OpraHusMa. B mepsyro
o4epenb, BO3HMKAET BOIPOC, MOYKHO JIVI OTHECTY Ta-
K1e 00beKThI K Belam?

B moKTpumHe OTCYTCTByeT OOIeNpUHATOE
M YCTOABIIEECSA IIOHATUE «BELIN», OJHAKO,
TeM He MeHee, MOYKHO TPOCIEeIUTh 001ye 3a-
KOHOMEPHOCTM B NO3MUMAX Pa3lINYHBIX Te-
OpeTuKOB. I[MBUINCTBI CXOZHBIM 0OpazoM
YKa3blBalOT Ha OCHOBHblE IIpM3HAKM BeIIN:
MaTepuaabHOCTh (TeIeCHOCTD), JOCTYIHOCTD
U IOJIe3HOCTD. JlaHHbIe XapaKTepUCTUKY Bl
IIPMMEHMMBI TOJIBKO K CaMOCTOSITETIbHBIM Op-
raHaM ¥ TKaHAM 4Y€/I0BEKa, T.€. YK€ OT/Ee/IE€H-
HBIMU OT HETO.

IIpy3HaK ROCTYIMHOCTM TPUCYL] Te€M WU
VIHBIM 4acCTAM TeJla YeI0BeKa B Pa3/IMIHOM CTe-
nenn. [lounos [1.C. npemnoxxun cBow Kiaccu-
¢dukanyio 1o JaHHOMY Kputepuio. OH BB
B IIEPBYIO IPYIIITY TaKye OPTaHbl ¥ TKAHU, «IIPU
OT/Ie/IEHNN KOTOPBIX MO0 He TMPOMCXOANT Ka-
KMX-HUOY/b HeONaronpuATHBIX V3MEeHEHUI
B OpraHm3Me 4eyioBeKa (Halpumep, HOI'THU, BO-
JIOCBI, IPOAYKTBI BBIITIEHVS U T.1I.), 1100, ecin
M3MeHeHUs IPOVCXOJAT, TO OHU HOCAT BpEMeH-
HBIJ XapaKTep U He IMEIOT CEPbe3HbIX MOCTIE]-
CTBUI J/IA 3[J0POBb:A YesloBeKa». Ko BTOpoit e
TpYIIIIe OH OTHEC TaKye «OpraHbl ¥ TKaHU, U3D-
ATHE KOTOPBIX MO0 HEBO3MOXKHO BOBCE, T.K.
9TO HeM30eXXHO MPUBEET K CMEPTU YeTOBEKa,
b0 Takoe U3BATHE MOXKET OBITh UpEBATO He-
O/TarONpUATHBIMU ISl 3TOPOBbSI TOCTIEACTBI-
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samm»l. Yactu Tema, OTHOCALIMECS K IEPBOIA
TpyIIe, MOYKHO NPUYMUCINUTD K ITOTHOLIEHHBIM
000pOTOCIIOCOOHBIM 00beKTaM 6e3 KaKuX-Jn-
60 orpanndenuit. OcTajabHbIe OPTaHbl Y TKAHU
HeoOXOf[IMO OTHOCUTb K OOBEeKTaM OrpaHM-
YEeHHBIM, /IM00 U3BATHIM U3 000pOTa.

Ha Ham B3misaj, ocoboe BHMMaHue 3aciy-
xuBaeT nosunus [ambaposa 10.C., 3akmoua-
I0IasCA B CTIEAYIOIIEM: HE3aBMCUMO OT Bellleil,
BOOOIIle HeJOCTYITHBIX /IS IIpaBa, BCe OCTa/Ib-
Hble IMEIOLIVECA B IIPUPOJiE BEIM CIY>KaT Be-
1IaMJ B IOPUINYECKOM CMBbIC/IE HE B TOM BUJE,
KaK OHM CYIIeCTBYIOT B IIPUPOJie, HE B CBOMX
MOCTOSTHHO U3MEHSIOUXCS GU3NIECKUX U XU~
MIYECKMX CBOJICTBAX, @ B COBOKYITHOCTY JINIIb
TeX OTHOLIEHMI K HUM 4e/I0oBeKa, KOTOphIe [0-
IYCKAIOT IopuandecKoe obmaaHme?.

ITpn paccMOTpeHMM OpraHOB M TKaHEN 4Yero-
BeKa KaK Bell HeoOXO[VIMO OIpeNeNnTb, Kak
IPUMEHNM K TaKuM OObeKTaM MHCTUTYT IpaBa
coOCcTBeHHOCTN. YacTy Tena, He U3bATHIE U3 Op-
TaHM3Ma, KaK Mbl y)Ke BBIICHWIN paHee, He fB-
JIAIOTCSL CAMOCTOSITETIbHBIMY O0beKTaMy IIpaB.
JlaHHOe TIoNIO>KeHNe TTOATBeP>KAAETC CYyAeOHOI
IIPaKTUKON. Tak, B ANleJUIALIMIOHHOM OIIpefierie-
Hym Mocropcypa ot 16 centsaops 2013 r. ycra-
HOBJICHBI CTIeAyIolie OOCTOSTENbCTBA: VICTEL]
obykajloBajIa pelleHre Cyfa MepBoil MHCTAHIUN
B TOV 4aCTH, B KOTOPOJ OHO ITPU3HA/IO 3aKOHHBIM
uspsATie [OpOAICKOIT KIMHIYECKoil OOnMbHUIeN
OpraHoB ee Jjouepy 0e3 IpeaBapUTETbHOIO CO-
rmacyA. OHa apryMeHTVPOBa/Ia 3TO CIIENYIOLIVIM:
«OpraHbl 4e/10BeKa ABJIAIOTCA 1I/I0 U Heleu-
MOJ1 YaCThIO CAMOTO Y€/IOBEKA, a B TeUYEHNE BCEN
JKV3HM 9€/IOBEK MIMEET MTPABO KaK IO/Ib30OBaHMA,
TaK Y PACIOPsDKEHNA CBOMMM OpPraHaMI, YTO 5AB-
JIAETCA OFHVM U3 KBa/IMQUIVIPYIONMX IIpU3HA-
KOB COOCTBEHHOCTH. BBUAY TOrO, 4TO 4esoBeK
SIBJISIETCSA TIOJTHOIIPABHBIM COOCTBEHHUKOM CBO-
VX OpPTaHOB, TO B COOTBETCTBMM C JIeICTBYIOLIIM
3aKOHOJIATE/IbCTBOM, a VIMEHHO B COOTBETCTBUM

co ¢r.1110, 1112 TK P® wucren, cumrasa cebs
€VHCTBEHHBIM HAC/IEIHMKOM ITOTMOIIEi mode-
Py, IoIaraeT, 4YTO OTBETUMK, ITPOU3BEA TPaHC-
IUIAaHTAIIO0 OPraHOB, HAPYLINJI €€ ITPaBa KaK Ha-
C/IEHUIIBI BCETO, YeM BIajie/ia OruoIasty.

C JaHHBIMM [OBOJAMU CyAeOHas KOMIerus
He COIVIaCcu/lIach, MOTUBMPOBAB 3TO Te€M, YTO
OpraHbl 4Y€/I0B€Ka, KOTOpPble MMEITCA Y HEro
C MOMEHTa POXKJI€HNs, HNelICTBYIOIlee 3aKOHO-
IaTeIbCTBO K BellJaM He OTHOCUT, C/IeJJOBATE/Ib-
HO, OHJM HE€ MOTYT BXO[AUTb B COCTaB HacJe[-
CTBEHHOI MacChl, B CBSI3M C 4eM, TpeboBaHUSA
JICTIIA YAOBIETBOPEHNIO He MOfI/IeXKaT3.

OpHako Takas HO3MLUA CyHeOHON Kosle-
I'MJ B YacTU HENPU3HAHUS OPTaHOB uYe/lOBeKa
BelllaMI IIOC/Ie €r0 CMEpPTU IPefCTaABIAETC
CIIOPHOIA, T.K. IEVICTBYIOIIee 3aKOHOaTE/IbCTBO
(dakTMIecKy IpuU3HaALT, YTO Cy/ibOa YacTeil Tena
YeloBeKa MOXKeT OBITH ellle IPY XKU3HU OIIpe-
Jile/leHa 110 YCMOTPEHUIO «IIpaBOOOIaziaTesisi»
(Hampumep, TpaX[JaHUH MMeeT IPaBO B JIIO-
60e BpeMs BBIPasUTb CBOE BOJIEM3bSIBJICHNUE
O COIVIACUM VIV HeCOIJIACUM Ha U3bATUE Opra-
HOB M TKaHeN U3 CBOEro Teja Iocjie CMEpPTH).
Takum 06pa3om, BOIPOC, KOMY NPUHA/IEKAT
mpaBa COOCTBEHHMKA, OCTAETCS CIIOPHBIM.

Mpl cunMTaeM, 4TO NMPVOKU3HEHHO M3BATHIE
OpraHbl ¥ TKaHY YelOoBeKa JO/DKHbBI HaXOOUTh-
€ B IIOJTHOM PACHOPSKEHNU I B COOTBETCTBUM
C BO/IEU3bABIEHNEM UX HOcuUTeas. Mbl Ioja-
raeM, YTO TaKUM TpaKaHaM JO/DKHO OBITH
IIPefOCTABIEHO NIPABOMOYME CAMOCTOATEIbHO
NPUHMMATD pellleHNe, CTaTh YbUM-TNO0 TOHO-
pom man HeT. 3akoH «O TpaHCIUTAHTALMU Op-
raHOB M (WIM) TKaHell 4eloBeKa» YCTAHABIIM-
BaeT, YTO U3DBATUE Y KMBOTO JOHOPA OPTaHOB
MIOITyCKaeTCsA, €C/IM OH HaXO[UTCA C PeLMIINEH-
TOM B TeHeTndecKou cBasu. Ilostomy 3akoHo-
JlaTelbHOE [03BOJIEHNE TONIbKO POJICTBEHHOTO
IPYDKM3HEHHOTO JOHOPCTBA HAMIU pacCMaTpu-
BaeTcA KaK yMajIleHMe IIpaB TpaklaHMHa.

1 ITonyos JI.C. OpraHsl v TKaHM 4€TIOBEKA KaK 0ObEKTHI BEIHOTO IpaBa B PO // Meguumackoe mpaso. 2009. Ne 2. C. 22.

2 T[umbapos F0.C. Tpaxpanckoe npaso. O6mas yacts. CII6., 1911. C. 66.

3 Ane/UIAnMoHHOe ompepesneHre MOCKOBCKOTO FOPOLICKOTO CyAa oT 16 ceHTs6pst 2013 1. mo memy Ne 11-27391
B ynosneTBopeHnu TpeboBaHMII O IPUSHAHNIM OIIEPALINY [0 U3BATUIO OPTAHOB HE3AKOHHOI, B3bICKAHNUI KOMIIEHCA-
L)1 MOPA/IbHOTO Bpefia OTKA3aHO MIPABOMEPHO, T.K. Ha MOMEHT KOHCTATalny OMOIOIMIeCKOll CMEPTI U Ha MOMEHT
HEMOCPE/ICTBEHHO IIPOLEYPbl U3BSATVS OPTAHOB [ TPAHCIUIAHTALMM HUKTO U3 O/IMSKUX POLCTBEHHNUKOB VN 3a-
KOHHBIX ITPefICTABNUTE/IEl yMepIIeil He COOOIINT O HECOITIACUY YMepIIIell Ha TOCMEPTHOE U3bsTIE OPTAHOB
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B poccuiickoM 3aKOHOJATENbCTBE  CyIlle-
CTByeT HOPMA, BBI3BIBAOIIAA MACCy KPUTHKI,
a MMEHHO, Mpe3yMIILMsA COITIacUsA Ha M3bATUE
OpraHOB M TKaHell 4enoBeKa. Paj mpaBosenoB
KaTerOpMYEeCKM OTHOCATCA K TaKOM IPEe3yMII-
uun. B gyactHocty, bypkos A.JI. B cTaTbe «Anipu-
OpM BCe MBI JJOHOPBI» MUILET, YTO YCTAHOB/IEH-
HYI0 33aKOHOM IIPE3YMIILVIO MOXXHO CYMTaTh
OIIpaB/IaHHOJI TO/IBKO B TOM C/Iy4ae, eC/ii B ro-
cymapcTBe 6ymyT paboTarh VMHCTPYMEHTBI IIO-
JIy4€HMS TIPeJBAaPUTE/IbHOTO COITIACUSA 3afI0/Ir0
10 BO3HMKHOBEHNUSA HEOOXONVIMOCTY W3BATHA
OpraHOB, T.K. Ha CETONHALIHMIA JleHb B Poccun
IIOJTHOCTBIO OTCYTCTBYET MHCTUTYT IOTy4YeHMSA
IIpeBapUTENIbHOIO cormacysi (OTMeTKa B BOJU-
TE/IbCKOM YJOCTOBEPEHVN, ITaCIIOPTe) U TOIBKO
B TOM CJTy4ae, ec OyAy T HafiieXkalym o6pasom
IIPEATIPUHATHI BCE Pa3yMHbIE IONBITKM BBITYI
Ha KOHTAKT C POJCTBEHHMKAMI IIOTMOIIero It
BBIICHEHVA VX BOJIV O BO3MOXKHOCTY USBATHAL.

V1 meiicTBUTENBHO, B AEVICTBYIOLIEM POCCUII-
CKOM 3aKOHOJATeNbCTBE MMEIOT MECTO YKa3aH-
Hble HEIOCTAaTKM, OJHAKO HE/Ib3s1 HE OTMETUTD,
YTO, IPAaBOTBOPYECKUII IIPOLIeCC «HE CTOUT Ha
MecTe». Tak, Ha CerogHAIIHMUI HeHb MuHU-
CTepCTBOM 3paBooxpaHeHus PO paspaboran
[Tpoext @3 «O mOHOpPCTBE OPraHOB YeNIOBEKA
Y IX TPAHCIUTAaHTALN», TTOJIOXKEHVA KOTOPOTO
ycTpaHsior Takue npobensrt. B cT.20 [Tpoexra
YCTAHOBJIEHO, YTO BOJIEN3bABJIEHNIE COBEPILIEH-
HOJICTHETO JIeeCIIOCOOHOTO IpakIaHNHA O He-
COITIaCM Ha U3BATHE €ETO OPTAaHOB II0CTIE CMEP-
TU B 11e/IAX TPaHCIUIAHTALIMM, COBEPILIEHHOE VIM
B yCTHOU (popMe B IPUCYTCTBUM CBUJETENEN
760 B MUCbMEHHOM 3asIBJIEHUM, 3aBEPEHHOM
B YCTaHOBJICHHOM 3aKOHOM IIOpsfike, (uk-
cupyerca (efeparbHBIM OpPraHOM, OCYILEeCT-
BAIUM BefeHune DemepanbHOrO perucrpa,
B II€JIAIX €T0 peructpanun B Perucrpe Bonenss-
siBeHnit rpakgan. Kpome Toro, B m060it MO-
MEHT TPaklaHVH BIIpaB€ M3MEHUTDH BOJIEU3D-
sIBJIeHMe, 3apUKCUpoBaHHOe Peructpom.

OpHako B CBA3M C Pa3pabOTKOl JaHHO-
ro IIpoexTa BO3HUKAIT HOBBIE IPOOIEMBI
B wacTHOCTM, BO3HUKaeT BOIpOC, Oymer

BHOBb CO3JIaHHBI Peructp BONen3bABIEHUI
TpaKflaH IYONMMYHBIM peecTpoM b0 Oymer
VIMETDb 3aKPbITbINI VIV OTPAHMYEHHBIN Xapak-
tep? Eciu sxe Takoit Pernctp OyneT OTKPBIT Ayist
BCEX TPaXK/IaH, TO BO3HMKHET PUCK HapYIIEHUA
IIpaB TpaX/laH Ha JINYHYIO TalHY, IPOSABUTCA
3aMHTEPECOBAHHOCTD HYXXJAMOIMXCA peny-
IIIEHTOB B «peCypcax» MOTEHUIMAIbHBIX JJOHO-
POB, U3DBABUBILNX COITIAC/€ HA U3DATHE Opra-
HOB IIOC/IE CMEPTU B LIeNAX TPAaHCIIaHTALVM,
B pe3y/bTaTe 4ero >KU3Hb U 3[0pPOBbe TaKMUX
JIOHOPOB MOTYT OBITb HEOIPAaBIAHHO ITOCTAB-
JIEHBI 1TOJ] yTpo3y. Ecim e JoCTyn K JaHHOMY
Perncrpy OymeT paspelieH TOMBKO IS OIpe-
IIeJIEHHOJ KaTeropuy /ML, TO B TAKOM C/Iydae
HEIIOHATHO, KAKOBa JKe NPOoLelyPa, OCHOBAHMA
VI YCTIOBYS TAKOTO IOCTYTIA K OaHKY JJAHHBIX.

ITonoxutenbHBIM MOMEHTOM SABJIAETCA TO
00CTOATENIbCTBO, YTO Ha3BaHHBIN [IpoekT oT-
BEYaeT Ha BOIIPOC, KAKOB IMOPAMOK AECTBUN
MEJULVHCKUX YYPeXNEeHUII B C/Iydae, €Cau
BOJISL YMEPIIETO TPpaK/laHMHA HeE YCTaHOBJIE-
Ha BOBCE: B C/Iy4ae CMEPTU TpaK[JaHMHA, He
BBIPa3MBIIETO IIPYM >KMU3HU CBOETO COITACUSA
VIV HECOITIACKA Ha U3BATUE €r0 OPraHOB II0-
Clle CMEPTM M OTCYTCTBME BOJIEU3DABICHUA
KOTOPOTIO YCTaHOBJIEHO MEIMIIHCKON oOpra-
HU3alyen 1o JaHHBIM Permcrpa BOnensbAB-
JIeHWIT TpaXk/jaH, Bpad nHGOpMUpyeT 06 3TOM
OIHOTO U3 O/IM3KUX POACTBEHHKOB, KOTOPBIN,
B CBOI0 OYepeNb, NPUHMMAET OKOHYATE/IbHOE
pemtenne. [Ipyn HeBO3MOXXHOCTM (HECMOTpS Ha
HpeANpPUHATHIE MePbl MEAVIVHCKAMYU paboT-
HUKaMI) CBA3aTbCA C POCTBEHHNKAMIU yMep-
LIET0, MEULIVTHCKOE YUPEXIEHME IMEET IIPaBO
IIpU3HATh YMEPIIEro B KadecTBe AoHOpa. Vc-
XOfI 3 3TOTO MBI BUJIMM, YTO JIEMICTBYIOLIAsA
Mpe3yMIMA COXPaHAETCA.

ITo obuieMy mpaBuIy pacrnopsbKeHue JInd-
HOJl COOCTBEHHOCTBIO HOITYCKAeTCs IOCpes-
CTBOM COBEpIIEHNA Pa3IMYHBIX CHeMoK. YTo
KacaeTcsi 6e3BO3ME3JHBIX CHIE/IOK B OTHOIIe-
HJJ CIIOPHBIX 00'beKTOB, TO Poccusa MoxkeT me-
penATtb onbiT CIIA, rae mmpoko pacnpocTpa-
HEH MHCTUTYT «aHATOMUYECKOTO [apeHus».

4 TIpoext @3 «O JOHOPCTBE OPraHOB Y€NOBEKA M UX TpaHCIIaHTauyu». OduumanpHeii caintt MuHMCTEpCTBA
snpaBooxpanenysa PO: URL: https://www.rosminzdrav.ru/documents/8145-proekt-federalnogo-zakona-o-donorstve-

organov-cheloveka-i-ih-transplantatsii.

GEMUNAA*SCIENCE  N212015

17




FPAXXJAHCKOE NPABO

YOK

BONBIIMHCTBO HOPM TpakKHAaHCKOTO IIpaBa,
perynmupyolye OTHOIIEHMs HAPeHVs, MOTYT
OBITH B IIONHOII Mepe IpUMeHEHbl K 0e3B03-
Me3[[HOl [JOOpPOBOJIPHOI IIepefiaye OpPraHOB
4eJI0BeKa B MO/Ib3Y APYTOro JIUIIA, HO C yYeTOM
crienndUKM TAKOTO pPOfa IMPaBOOTHOLIEHMUIL:
JIOJDKEH OBITh YYTEH KPYT CYOBEKTOB, MMEIO-
IMX [IPABO 3aK/II0YATh JOTOBOPBI II0 OTYY>K/e-
HUIO OPraHOB (ZOHOP, PELUIINEHT, MeJVUIIVH-
CKOe yupexXfieHue), TepedeHb 00'beKTOB TaKOTO
JIOTOBOPA, YCIOBMA 3aK/TI0UEHNA I0T0BOpa (Ha-
puMep, Halmn4re MeAULMHCKIX IIOKa3aHMit).

3akoH «O TpaHCIUIaHTAL MY OPTAHOB U (VIN)
TKaHell YelloBeKa» OrPaHMYMBaeT KYIUIIO-IIPO-
[lXy Ha3BaHHBIX 00bekTOB. OHAKO, HECMO-
TpPA Ha 3aIlpeT TOPTOB/IV OpTaHAMU U TKaHAMU
4elloBeKa, (PaKTIYEeCK UX He3aKOHHOe oOpa-
H[eHMe TpHobpeTaeT MpenpUHNMATETbCKII
Xapakrep.

B MepuiyHCKOM IpaBe Ipefjaraercs IBe
MOJIe/IU JJOTOBOPOB II0 OTYY>KAEHUIO OPTaHOB
4e/I0BeKa, OJVIH 13 KOTOPBIX 0(hOpMIIAET OTHO-
IEHsI MeXX1Y JOHOPOM U MEAUIIVIHCKUM y4pe-
XKJIeHNeM, 00/IalalolM COOTBETCTBYIOLIMMMU
HO/IHOMOYVAMM, II0 HOBOAY M3BATUA OpraHa
VULV TKaHW; IPYTOIl BUJ JOTOBOPA IpeAIoara-
eT BCTYIUIEHUE B IPABOOTHOLIEHVS YUPeX/e-
HYIA 3[[paBOOXPAHEHNS U PEIMIINEHTa C L[eJIbI0
nepecagKy HeoOXOAMMOTO OpTaHa VTN TKaHeil.
OnHako Takye pa3HOBUIHOCTM IOTOBOPa abco-
JIIOTHO He OpOPMIIAIOT U1 He YUYUTHIBAIOT Ha/IU-
qyie IIPaBOOTHOLIEHNIT HETIOCPEICTBEHHO MEeX-
Iy JOHOPOM ¥ peLymyeHTOM. MBI mojaraem,
4TO JJAHHOE OOCTOATENbCTBO HEIb3s HE HpU-
HATH BO BHUMaHINeE, T.K. 3a4aCTYI0 PELNIINEHTY
Hebe3pas/MyHa JIMYHOCTb IIPEIOJIaraeMoro
JIOHOPa, 1 HA0OOPOT.

Vcxomsa m3 3TOro, IpefCTaBIAETCA BO3-
MO>XHBIM CKOHCTPYMPOBAaTh 0COOYI0 MOZENb
JIOTOBOpA II0 OTYY>KAEHWIO OPIaHOB VI TKaHeN
Ye/IoBeKa. B JaHHOM IPaBOOTHOLIEHUY MOTYT
COCTOSATDH [iB€ CTOPOHBI IPU OFHOBPEMEHHOM
HaJle/IeHNI TPEThero JIMIIA ONpe/ie/IeHHBbIM Ha-
60poM 1IpaB 1 0053aHHOCTEN B OTHOLICHNY CO-

CTOSAIVX B JOTOBOPHBIX OTHOIIEHNUAX CTOPOH.
Hanpumep, 3ak1o4aroTcs /jBa IpeIoyKeHHbIX
paHee JOrOBOpa MeXAy ZOHOPOM ¥ MeUIIVH-
CKVIM YUYPeXJEHNEM, a TAaKXKe MeXIY perynm-
eHTOM M MENMIVHCKUM yupexpaeHuem. IIpu
3TOM MHOHOp (MMOO peLNINeHT) HaJenseTCs
IIpaBOM TpeOOBaHMA Nepecajjkii OPraHoB IIN
TKaHell 4YelloBeKa B IIOJIb3Y YKa3aHHOTO UM
NI, @ TAK)Ke Hafle/s1eTCs1 00513aHHOCTSIMU 110
FapaHTMPOBAHNUIO JOOPOCOBECTHOIO «VICHOJI-
HEeHUsA 00s513aTe/IbCTBa» C LeJIbI0 oOecredeHns
3aIMIIIEHHOCTU CTOPOH.

Takum o6pasom, monaraeM HeOOXONUMBIM
IepecCMOTPETh HOPMBI, peryIupyolye OT-
HolIeHMsI B chepe TPaHCIUTAHTAL[MM OPTaHOB
U TKaHeil 4eloBeKa M IPUATY K OOIIVM BBI-
BofaM:1) He M3BATbIE U3 OpraHM3Ma OpPTaHbI
" TKaHM 4YesioBeKa (Ipy >KM3HMU) IoIaraeM He-
00XO[MIMBIM NIPU3HATh HEOTheM/IEMbIM HeMa-
TepManbHBIM 0/1aroM; 2) IPYDKU3HEHHO U II0-
CMEepTHO U3bsIThIe OPraHbl U TKaHM YeloBeKa
HojIlaraeM HeOOXOIVMMBIM IIPM3HATh BellaMu
B TPaXHAHCKO-IIPAaBOBOM CMBIC/IE, CIIOCOO-
HBIMJ TIPMHAIeKATh PaBoOOIaaTenio Ha
npaBe COOCTBEHHOCTM IIOCTONBKY, T.K. 3TO He
OyZeT IPOTMBOPEYNTH CIIelMaTbHBIM HOpMa-
TYBHBIM IIPABOBBIM aKTaM U CYIIECTBY TaKOrO
obObeKTa; 3) momaraeM HeOOXOAMMBIM COXpa-
HUTD JEVICTBYIOUIYIO «IIPE3yMIIINIO COIIACHsI»
OpU  YCIOBUM YCOBEPLIEHCTBOBAHMS MeXa-
HY3Ma IIOJIy4eHMsI BOJIEU3bABICHV IPaKiaH
0 COITIaCMM WM HECOIVIACUM Ha ITOCMEPTHYIO
TPAaHCIUIAaHTALMIO OPTAaHOB M TKaHel; 4) Io-
JlaraeM HeOOXONMMBIM YCTPaHWUTb HeLOCTaT-
KI, TPeMATCTBYIOIMe TPaXk/jJaHaM BBICTYIIATh
B KayeCTBe JIOHOpA TeX JIUII, C KOTOPBIMU OT-
CYTCTBYIOT POJCTBEHHBbIE CBSI3M; 5) IO/IaraeM
HEeOOXOIVMMBIM JIeTa/IbHO 3aKPeNNUTh BO3MOX-
HOCTb 0€3603Me30H020 OTYY>KIEHUs OpPraHOB
U TKaHell 4elloBeKa B IIOIb3y APYIUX NI 6)
IpeflaraeM BBECTY HOBYI0 KOHCTPYKIIMIO
TPaXK/IaHCKO-IIPaBOBOTO OTOBOpa, 0hopMIIA-
IOLIETO OTHOIIECHNA II0 HOBOAY OTYY>KZEHV
OpPTaHOB I TKaHEN YelIOoBeKa.
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HEQEUCTBUTEJNIbHOCTb
KAK OrPAHAYEHME NMPUHLUUINA
CBOBOA4bl [10NOBOPA

MobupoxuHa A.A.

CTyAeHTKa 3 Kypca Poccuiickoro rocyapCTBEHHOI 0

yHMBEpCUTETa NpaBocyausa

CBobopa 1oroBopa, Kak u o060l 0CHOBO-
ITOJIAT ALV IPUHIIAII TPAK/ITAHCKOTO 3aKOHO-
JIAaTeNNbCTBA, SABASETCS HEOThEMIEMON YacTbhiO
TPaKJAHCKOTO 000pOTa, ero 6a3mucoM U HeKoi
rapaHTueil CTaOMIbHBIX, paHee COIJIACOBaH-
HBIX OTHOIIEHUI My CTOPOHAMI.

3akperuieHne MpUHIKIA CBOOOBI TOTOBO-
pa B cT. 1 Ipaxkmanckoro kogekca Poccuiickon
Depeparnuu (mamee — I'K PO)L, HecmoTpst Ha
OIIpeie/IEeHHYIO JIeKIapaTMBHOCTb, YKa3bIBAeT
Ha OCHOBHOE, IIEHTpPaJibHOEe IOJIO)KeHNe JlaH-
HOTO IIPMHIIMIIA B CUCTeMe 00s513aTeNnbCTBEH-
HOTO TpaBa HapaBHe C OOIIEOTPACIEBBIMU
MPUHLINIIAMY TPaXKJAHCKOTO IIpaBa, TaKUMI,
Hanpumep, KakK JJoOpPOCOBECTHOCTD.

Cornmacumca ¢ muennem B.B. Kymakosa, xo-
TOPBII YKa3bIBaeT Ha HEKOTOPOe IIPOTUBOpede
MeXJy CBOOOMOIl HOroBopa M HOOPOCOBECT-
HoCcTbIO?, Tak, B mosicHuTenbHONM 3ammcke «K
npoexTy PenepanbHoro 3akoHa «O BHeceHUM
V3MEHEHUII B YacTU IEPBYIO, BTOPYIO, TPETHIO
" 4eTBepTyIo Ipakmanckoro kopekca Poccmii-
ckoit Qepeparuy, a Takke B OTIeNbHBIE 3aKO-
HopartenbHble akThl Poccuiickort Pepmeparimm»3
TOBOPUTCSA: «MMPOBOJI OIBIT ITOKA3bIBAET, YTO
addekTnBHOE pa3BuUTME pPbIHKA HEBO3MOXXHO

0e3 yKperieHns1 Hadyajl aBTOHOMUM BO/IU U CBO-
007bI OroBOpa y4acTHMKOB oboporta. OpHaKO
HeorpaHN4YeHHasi cBOOOJa B JOCTVDKEHUY KO-
HOMUYECKIX MHTEPECOB TauUT B cebe BO3MOX-
HOCTh mecTabmmmsanmu obopora. IlpaBuia
0 J06POCOBECTHOCTY SBJISIIOTCS €CTECTBEHHBIM
IPOTMBOBECOM IIPaBWIaM, YTBEP)KIAOLINM
CBOOOJY TOTOBOPA ¥ aBTOHOMUIO BOJIV CTOPOHY.

OpHako yKaXkeM Ha TO, 4TO IIPUHIVIIBL, 3aKpe-
IUICHHBIE B OfJHOII CTaThe, He MOTYT IPOTUBOpe-
YUTD APYT APYTY, TaK KaK IIPECIEAYIOT OGHY U TY
JKe L[e/Ib: 0OecIieyeHe OCTYITHOCTY BCTYIUICHNA
B IP)XIAHCKO-IIPAaBOBbIEe OTHOIIEHVIS C PYTYMU
cyObeKTaMy, MCK/II0Yasi BO3MO>KHOCTb Hapylile-
HIISI TO/TOYKEHNIT 3aKOHA MJTH JJOTOBOpad.

COOTBETCTBEHHO, HOPMAaTUBHOE 3aKpe-
[IeHNe TPUHIUIA JTOOPOCOBECTHOCTH, Kak
OCHOBHOTO pETy/IATOpa OTHOLICHMIT MEXJY
CyObeKTaMy IpakKIaHCKO-IIPaBOBOro 06opoTa
WIN, CBOETO POJIa, «OTPAHUYNTEIS» TIPUHIIUIIA
CBOOOIBI IOTOBOPA, IIO3BOJIAT HE TONBKO yCTa-
HOBUTb BXKHeIIIIie OPUEHTUPHI MOBEEeHNUs
CyObeKTOB IIpaBa, HO M OoJee IIMPOKO IIPU-
MEHATb Mepbl I'PaX[JaHCKO-IIPAaBOBOI 3allly-
TBI B C/Iy4asX HeLOOPOCOBECTHBIX IeVICTBIUI
YIaCTHUKOB 000poTa’.

! Tpaxxmanckuit komexc Poccuiickoit ®emeparmu (dactb nepsas) ot 30.11.1994 Ne 51-®3 (pex. ot 31.01.2016) //
Poccuiickas razera. 1994. 08 mexabps. Ne 238-239. CIIC «Koncynprantllnoc».

2 Cm.: Kynaxos B.B. OcHOBHbIE IPUHIMIIBI TPRXKAAHCKOTO IIpaBa Kak ocobast popma npasa // Bectruk Ilepmckoro
yausepcuteTa. I0puandeckue nayku. 2013. Ne 4. CIIC «KoncynbranTlImoc».

3 IosicuurensHas sanucka «K npoekry ®enepanbHoro 3akoHa «O BHeCEHNM M3MEHEHWIT B 4aCTH [IEPBYIO, BTOPYIO,
TPETHIO U 9eTBepTyIo Ipakaanckoro kogekca Poccuiickoit @epepanyy, a TAKXe B OTAE/NIbHbIE 3aKOHO/IaTe/IbHbIE AKThI

Poccuiickoit ®enepanun» // CIIC «Koncynbrantllnoc».

4 Ormertnm, yto cormacHo 1. 5 ¢1. 10 'K P® 106pocoBeCTHOCTb y9aCTHUKOB IPAXKAAHCKOrO 060pOTa IPe3toMu-
pyeTcs, ClefloBaTeNnbHO, Te IO/I0KeHMA, KOTOpbIe IPeyCMOTPEHbI JOrOBOPOM, M3HAYa/IbHO HO3UIIOHMPYIOTCA KaK
IOO6POCOBECTHBIE, T.€. COOTBETCTBYIOMIME (PaKTHIECKUM 0OCTOATENbCTBAM, TPV KOTOPBIX KOHTPAreHT He 3Ha/l U He
IO/DKEH OBUI 3HATDH O HENTPAaBOMEPHBIX JIEHICTBYUAX APYTOIl CTOPOHBIL.

> Cwm.: [osicuurensHas 3amncka «K mpoekry ®enepanbHoro sakoHa «O BHECEHUM VBMEHEHWIT B YacTy [IEPBYIO,
BTOPYIO, TPETLIO M YeTBepTYyI0 Ipaskaanckoro kofekca Poccnitckoit @epepanny, a Takke B OT/e/IbHbIE 3aKOHOATE/Ib-
Hble akTbl Poccuiickort @epepanym» // CIIC «Koncynprantllnoc».
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OpnHako, KaK MBI BBIACHWIN, CBOOOJA OTO-
BOpa He MOXXET SIB/IATHCs A0COMIOTHOI KaTero-
puelt JIsl CTOPOH, TaK KakK B KaKoy-1mmbo mepe
oHa Obl Hapyllaja IpaBa ) 3aKOHHBIE MHTe-
pecbl OfHOrO M3 KOHTpareHToB. Cormacumcs
c mHeHueM V1.®. Cro6apeBoii, KOTOpas MUIIeT:
«IIpegycMoTpeHHas 3aKOHOM, HO He BO3BOJM-
Mast B aOCOMIOT cBOOOMIA Pa3BUTHA HOTOBOPHBIX
OTHOILEHNI! IMeeT MO3UTUBHOE 3HaUeHe, TaK
KaK [03BO/IAET VICKTTIOUNTD 3/I0yIOTpebieHne
CBOMM IIPaBOM CO CTOPOHBI XO3AMCTBYIOLIMX
CyOBEKTOB»O.

Takoil ke NO3NIMM TPUAEPKMBAIOTCS
¥ BBICLINE CyAeOHble MHCTaHIyM. Tak, Hampu-
Mep, B IOCTaHOB/IeHUU KOHCTUTYLMOHHOTO
Cyna Poccmiickoit @enepanym (manee — KC
P®) ot 23.02.1999 Ne 4-I17 ykazaHo, 4T0O CBO6O-
fla IOTOBOPA, KaK KOHCTUTYIVIOHHAA FapaHTUA
cB0o0OO], 4esIoBeKa VI TpaXK/JaHVHA, He ABJIAETCA
a0 COJTIOTHOI, He JO/DKHA IPUBOANUTD K OTPUILIA-
HUIO VJIV YMaJICHMIO IPYTUX OOIenpU3HaHHbBIX
IpaB ¥ CBOOOJ, a TaK)XKe MOXKeT OBITh OrpaHMU-
4eHa (efiepasbHBIM 3aKOHOM B TOJT Mepe, B Ka-
KOJI 3TO HEeOOXO[UMO B IIe/ISIX 3aINUTBI OCHOB
KOHCTUTYLIVIOHHOTO CTPOS, IpaB U 3aKOHHBIX
MHTEPeCOB APYTUX JINII.

Taroke cmemyer o6paTuTh BHUMaHME Ha
YCTOSIBIIYIOCS ITO3uUIuIo Boiciiero Apourpax-
Horo Cynma Poccniickoit @epepaunn (mamee —
BAC P®). I3 crt. 421 T'K P® BupgHo, 94T0 CBO-
0oma 3aKIIOYEHNA J[IOTOBOpa IIpeAIioaraeT
B3aJIMHYIO J0OPOCOBECTHOCTD CTOPOH, pPa3yM-
HOCTb ¥ CIpPaBe/INBOCTb YCIOBUII JJOTOBOpA.
ITox cBOOOmOIT mOroBOpa MOApasyMeBaeTCH,
4TO CTOPOHBI JIEMICTBYIOT 110 OTHOILEHUIO JPYT
K JPYTY, OCHOBBIBAsCb Ha Hayajax paBeHCTBA
U aBTOHOMMUIU BOJM, ¥ OIPENE/AIT YCIOBUA

JIOTOBOPa CAMOCTOATENbHO B CBOMX MHTEpecax.
OpHako 3TO He O3HAYAET, YTO IPY 3aK/TI0UEHIN
JIOTOBOPA OHM MOTYT JeiICTBOBATb ¥ OCYI[ECT-
BJIATD IIPaBa II0 CBOEMY YCMOTpPEHUIo 6e3 yue-
Ta IpaB APYTuUX i (KOHTPAreHTOB), a TAaKXKe
OTpaHMYEHNI], YCTAaHOBJIEHHBIX [paklaHCKUM
KoziekcoMm P® u apyrumu 3akoHammS.

KoHI1lenTyanbHbIM MOMEHTOM SABJIAETCA TO,
YTO, KaK ¥ /100011 IpUHINIL, cBOOOJA JOroBOpa
VIMeET TIpeJeNibl MPaKTUIECKOTO NPUMEHEHMA.
OpHuM U3 TaKMX OTpaHMYEHUII ABIAETCA UH-
CTUTYT HelelCTBUTEIbHOCTHU CJIETIOK.

O6parum BHMMaHMe Ha cT.cT. 178 m 179 TK
P®, BKOTOPBIX TOBOPUTCS 0 Kaba/IbHBIX CIE/IKAX.
[Tpesupnym BAC PO B 11. 9 VInpopmanmoHHOTO
mycbMa ot 10.12.2013 Ne 162 «O630p nmpakTUKu
IpUMeHeHMsA apOUTPaKHBIMM CyHaMMU CTaTeil
178 n 179 IpaxxpgaHckoro kopekca Poccuiickon
Depepannu»’ yKasaa Ha OfUH U3 MPU3HAKOB
Kaba/IbHOI CHENIKN: CHe/IKa, COBEepLIEHHAs IOf
B/IMsIHMEM OOMaHa, MOXKeT OBbITh IIPU3HAHA He-
IEMICTBUTEIbHOI TONIBKO €C/IM 00CTOATENbCTBA,
OTHOCHUTETIbHO KOTOPBIX ITOTepIeBILINIT OBLT 06-
MaHYT, HaXOAIATCSA B IIPUYMHHOI CBSA3Y C €TI0 pe-
IIEHVEM O 3aK/IIOUeHNN chenku. B HaydHoit mm-
TepaType TakKXKe BBIIE/IAIOTCA CXOXKMe MHEHNA
O TIpU3HaKaxX KabaIbHOCTIL.

Tak, Hanpumep, E.B. lllectakoBal® Boigensi-
€T C/IefyIoye YCI0BYA, B COOTBETCTBUN C KO-
TOPBIMU CITIKY MO>KHO ITPM3HATh KaOaTbHOIL:

1) cpmenxa coBepIIeHa OTEPIIEBIIVIM JINIIOM;

2) cpenka coBeplIeHa Ha KpaliHe HEBBITOfi-
HBIX JI/I1 HETO YCTIOBUSAX;

3) cHenKa COBepllieHa BBIHYXKHEHHO, T. .
BCJIEZICTBIE CT€YEHNSI TSDKEIIBIX 00CTOATENbCTB,
a Jpyrasg CTOPOHA B CHIE/IKE CO3HATEJIbHO JC-
II0/Ib30BAJIA 3TV 0OCTOATENbCTBA.

6 Crobapesa V.P. Peanmsauyst IpUHLMIIa CBOGOAbI ZOrOBOPA 1 €I0 OTPAHNMYEHNE PV OCYLIECTBIEHNY 9KOHOMU-
4ecKOll leATeNbHOCT 06pasoBaTenbHbIMY opranysamysmu // FOpucr. 2015. Ne 4. C. 36.

7 Tlocranosnenue Koncruryuonnoro Cyma PO ot 23.02.1999 Ne 4-T1 «ITo ey o IpoBepke KOHCTUTYIIMOHHOCTH
IIOJIOXKEHISI YacTy BTOpoit cTatby 29 PepepanpHoro 3akoHa ot 3 dgeBpaist 1996 roga «O 6aHKax 1 6aHKOBCKOI fiesi-
TEIbHOCTI» B CBA3M C Kanobamu rpaxaad O.10. Becemsamxunoii, A.JO. Becenamknna n H.II. Jlasapenko» // Poccnmit-

ckad rasera. 1999. 03 mapra. Ne 40.

8 ITocranosnennue Ipesupuyma BAC P® or 12.07.2011 Ne 17389/10 mo meny Ne A28-732/2010-31/18 // BectHuk

BAC P®. 2011. Ne 11.

9 VudopmanyonHoe mucbmo Ipesuanyma BAC PO ot 10.12.2013 Ne 162 «O630p NpaKTUKY IpUMeHEHNS apOu-
Tpa>kKHBIMU CyfaMu craTeit 178 n 179 Ipaxmanckoro xonekca Poccuiickoit Penepanun» // Bectaunk BAC PO. 2014.

Ne 2,

10 [lTecmaxoea E.B. I1punuun cBo60xs! foropopa 1 kabanbusle caenku // F0puct. 2015. Ne 4. CIIC «KoHcynbraHT-
[Troc».
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K cnepyromeMy orpaHM4eHuIo IPUHINA-
ma cBOOOJBI JJOrOBOpa C/IEAyeT OTHECTH yKa-
3aHHYyI0 B npoekTe [locranosnennsa Ilrenyma
BepxosHoro Cyna PO «O npumeHennn cygammu
HEKOTOPbIX MOJIOKeHMI [paskJaHCKOTO KofieK-
ca Poccmiickoit @epepanyy 06 OTBETCTBEHHO-
CTHU 3a HapylueHue 06s3aTenbcTB» !l OroBopKy
0 BO3MOYXHOCTM 00ecCIiedeH s MCTIOJTHEH VS He-
JIeICTBUTENbHOM CIIENTKIA.

Tak, B 1. 78 1poeKTa roBOpUTCA O TOM, YTO
COIJIALlIeHVIeM CTOPOH MOXKET OBITh IIPeycMO-
TpeHa HEYCTOlKa Ha C/IydYail HeWCIIONHeHUA
0053aHHOCTM 1O BO3BpaTy MMYIEeCTBa, IO-
JIy4€HHOTO IO He[leJICTBUTENbHON CleNKe, TO
€CTb B TOM C/Iy4ae, eC/Ii KOHTPareHT BOBpeMs
HaJIeXalyM o6pa3oM He IIpOM3BeieT PecTu-
TYLMIO.

Cnenyet cka3aTb O TOM, YTO BBeJIeHME JIaH-
HOTO TIOJIOXKeHMs OyfieT crocoOcTBOBaTh 60-
jiee TIIATeIbHOMY U BHUMATE/IbHOMY IOAXORY
K 3aK/IIOUYEHNIO OTOBOpA M Ha/lJIeXKaleMy JC-
HO/IHeHMIO 00513aTeNbCTB. B KadecTBe mpuMepa
MOKHO INIPMBECTU IOCTaHOBJIeHMe [leBATHaf-
LJaTOTO apOUTPaXKHOTO AINe/IAIVIOHHOTO Cyfa
or 19.03.2013 mo meny Ne A08-4520/201212
O IpM3HAHUU HeNeNCTBUTEIbHBIM JIOTOBOpa
HOPYYUTEbCTBA.

B coorBercTBUMM C [OrOBOPOM IOPYyYM-
TE/IIbCTBA MOPYYNUTENb NPUHSAI Ha cebs 00s-

3aTeIbCTBO OTBeYaTb Iepel, KPeguTopoM 3a
HaJlJie)Xallee JCIO/MHEHNE 3aeMIIMKOM CBOMX
00513aTe/IbCTB 110 JOTOBOPY 3aliMa, B TOM YNC-
Jie B JOTOBOpe OBIJI0 OTMEYeHO MOJIoKeHue 06
yIUIaTe€ 3aeMIIVMKOM KpPEOUTOPY CYMMBI He-
YCTOMKM 3a HEUCIO/IHEHNE W/MIM HeHaJjie-
XKalllee VICIIOMHEHNUe 3aeMIIVIKOM CBOMX 00s-
3aTe/IbCTB II0 BO3BPATy BCETO IIONTYYE€HHOTO
IO JIOTOBOPY 3aliMa, BO3MEIEHME PACXOJ OB,
usziepxxek 1 yobpITKOB. ClleoBaTeIbHO, MCXO-
I U3 IPe3lOMUPYEeMOro HPUHIUIIA CBOOOBI
JIOTOBOPa KOHTPAreHThbl BIIpaBe BBIOMPATH yC-
JIOBUsA 3aK/IIOYEHNUA [OrOBOPa, B TOM 4IHCTIe
HO/IOXKEHNA 00 OTBETCTBEHHOCTH 33 HEVICIOI-
HeHIe VIV HeHa IeXallee UCTIOTHeH1e 00s13a-
TEJIbCTB.

B sakmovyeHne cmemyer ckasaTb O TOM, YTO
orpaHmM4eHye CBOOOJBI JOTOBOpa IOTOXKEHM-
AMM O HeJeICTBUTEIbHOCTU CIE/IOK ABJIAET-
€Al KJIAaCCMYECKMM IPUMEPOM 3aIlMUThl OJHOIN
CTOPOHBI 0053aTe/IbCTB OT HENPaBOMEPHBIX
pevicTBuii Apyroi. IIprMeHeHNne HEYCTOMKY 3a
HapylLIeH)e IIPaBUI O PECTUTYLIM IO HOBBIM
nonoxeHuAM 1npoekrta Ilocranosnenusa Ilne-
HyMma Bepxosroro Cyna P® 06 oTBeTCTBEHHO-
CTU ABJIAIOTCA HE TONIBKO CIENCTBMEM OTPaHM-
JeHA CBOOOJIBI OTOBOPA, HO I 0becrieueHneM
VICIIONIHeHMs 00S3aHHOCTU IO BO3BpATy IIpe-
JIOCTABJIEHHOTO I10 HEJECTBUTENIbHON CHETKE.

1 TIpoekr IMocranosnenus [lnenyma BepxoBaoro Cyma PO «O nprumeHeHNMM CyfiaMu HEKOTOPBIX ITONOXKEHMI
Ipaxxmanckoro xopekca Poccmitckoit @epgepanuy 06 0TBeTCTBEHHOCTY 3a HapylleHre o6a3arenscTs» // CIIC «Kon-

cynbranTllmocy.

12 TloctanoBteHMe JIeBATHAILATOTO apOMTPaXHOrO ale/UIALMOHHOrO cysa ot 19.03.2013 mo memy Ne A08-

4520/2012 // CIIC «KoncynbrantIImoc».
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NOTPEBUTEJIA NPOrPAMMHOIO

OBECINEYEHMA

Monaxkos A.B.

CTyOeHT 4 Kypca Poccuinckoro rocyfapcTBeHHOro

yHMBepCcUTeTa npaBocyaus

3aKOHOJATENbCTBO O 3allNTe IpaB IOTpe-
OuTenell ycTaHaB/IMBaeT IIpaBa Ha «IIpuodpe-
TeHMe TOBApoB (paboT, yCIyr) HajjIeXxallero
KayecTBa ¥ 6@30IaCHBIX /I KU3HY, 3J0POBb,
UMYILeCTBa IOTpeOUTeNell ¥ OKPY>KaIoLlei
cpenbl, HonmydeHue MHPOpPMALMU O TOBapax
(paborax, ycmyrax) M 06 MX M3TOTOBUTENIAX
(MCTIOMHUTENAX, IpPOAABLAX), IPOCBeElleHNe,
TOCYJApCTBEHHYI0 U OOIECTBEHHYIO 3aIUTY
uX MHTepecoB»!. OgHAKO, BCTymasi BO BHEIIHe-
HOTpeONTeIbCKMe OTHOIIeHNs, IPaXAaHe Ha-
JIEKO He BCeT/ia MO/TyYaloT 3alUTY, Ha KOTOPYIO
OHJ PacCYUTHIBA/IN, TOCKONbKY «BHELITHOCTDb»
TaKVX OTHOLIEHNUII MOXKeT COBEPLIEHHO He OT-
paXkaTh UX IOPUANIECKYIO AEICTBUTENIBHOCTD.
OmycaHHas cUTyanusA ¥MeeT MeCTO IIpy Ipu-
obpeTeHnyu IpOrpaMMHOTO obecredeHNs i
IePCOHATIBHOTO KOMIIBIOTEPA, 2 paBHO I000I1
VHOW 37€KTPOHHOI BBIYMCIUTENbHON MalllN-
HBI.

Kopenp mpobmeMbl KpoeTcsi B TOM, 4TO,
«IIOKYIasi» MIPOrpaMMy B MarasyHe, IpaxjaHe
ee BOBCe He IOKYIalT. besyc/noBHO, mpuobpe-
TeHNe JVICKA C Hell OCYIIeCTB/IAeTCA Ha OCHO-
BaHVM JOTOBOPA PO3HIYHON KYIUIU-TIPOJAX,
HO, YTOOBI II0/Ib30BAThCS CAMOl IIPOTPaMMOIL,
HEOOXOIMMO TPMHATH YCIOBUS TaK HasblBa-
€MOTO JIMIICH3VMIOHHOTO COIVIALIeHVS, KOTO-
poe 3aK/IoyaeTcs He C MPOJAaBIIOM B Marasu-
He, a HEeIlOCPe[ICTBEHHO C IpaBooOIafaTeneM.
B pesymbraTe Takoro axiienTa y rpalaHMHA

MOABNIAETCA IIPABO MCIONb30BATh IPOrpaM-
MYy?, OIHAKO IIpaBa COOCTBEHHOCT! Ha Hee OH
He IIpnobpeTaeT, YTO TOBOPUT 00 OTCYTCTBUM
3[lecb Kynnu-npogaxu. Hemb3sa Taxke roso-
PUTb 06 OTHOIIEHMAX IO TIOBOY BO3ME3JHOTO
OKa3aHUA YCIyT WIM NOAPAAA, TaK KaK Ipef-
II0/IaTae€MbIJl VICIIOIHUTENNb He IPeAIpUHIMA-
eT I10 3aKa3y MOTPeOUTe A HUKAKVX JeICTBUI
VI KOMITIEKCA JeVICTBUILS.

TeM He MeHee OTHOLIEHMA II0 TOBOJY Mac-
COBOTO pacIpOCTpaHeHuA IporpaMm ana 9BM
VIMEIOT YePThl, KOTOPbIE [Ie/IAI0T X KpaliHe CXO0-
XUMM ¢ oTpeburenbckumm. OfHa U3 TaKux
4epT 3aK/TI0YaeTCs B CYObEKTHOM COCTaBe: /-
L[€eH3/[apOM Ha IPaKTUKe ABJIAETCA NI, OCY-
LIECTB/IAIOLIEE IPESIPUHIMATENBCKYIO WU
VIHYIO IPVHOCAILYIO JOXOJ AEeATENbHOCTD, B TO
BpeMs KaK JIMleH31aTa IPeACTaB/IAT IpaXk/ia-
He, KeJlalolye TOMyYUTh IIPaBO UCIIO/Ib30BaTh
IIPOrpaMMHOe ObecIedeHre MCKIIYNTEIbHO
JUTSL INYHBIX, CEMEHbIX, JOMAITHIX, OBITOBBIX
VI VIHBIX HYXKJI, HE CBA3aHHBIX C OCYILECTBIIE-
HIEM NPEeJIPUHIMATEIBCKON JI€ATETbHOCTH.
B xadecTBe wWUIIOCTpanuy IienecooOpasHoO
paccMOTpeTh KpPYIHENMIIMX IPOU3BOAUTENEN
aQHTUBUPYCHOTO IPOTPAMMHOTO 00ecIedeHys
B Poccun: AO «Jlaboparopusi Kaciepckoro»4
i OO0 «JJokTop Be6»>.

Bce 3T0 KOMMepUecKue pUAMYECKIE TNILIA,
KOTOpbI€ 3aHMMAIOTCS pacCIpOCTPAHEHEM IIPO-
IPaMMHOTO O0ecCIe4eHUs A B TOM YMCIIe <A

1 3akon PO or 07.02.1992 Ne 2300-1 «O samure npas norpeburenei», npeambyna // C3 PO. 1996. 15.01. Ne 3.

Cr. 140.

2 Tpaxkmanckuii Komekc (qactb 4), 1. 1 ct. 1235 // C3 P®. 2006. 25.12. Ne 52 (1 u.). Cr. 5496.
3 Tocranosnenue [Inenyma BepxoHoro Cyga PO ot 28.06.2012 Ne 17 «O paccMOTpeHMM CyaMi TPaKAAHCKIX
€1 II0 CIIOpaM O 3allyiTe IIpaB HOTpe6I/ITe}IeI7[», . «B» U 1. «T» 4. 3.

4 Vlurepuer-caiit  AO  «Jlaboparopus

Kacnepckoro»:

http://media.kaspersky.com/ru/about/certificates/

g0s/%D0 %A4 %DO0 %A1 %D0 %91_WWS_B2_%DO0 %932.pdf?_ga=1.68371219.382369436.1458219219.
5> Vureprer-carit OO0 «JJoxrop Be6»: http://st.drweb.com/static/new-www/files/FSTEK 1280_17.11.10.jpg
¢ Vnrepuer-caitt kommanun 1C: http://www.1lc.ru/rus/firmlc/firm1lc.htm
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MAaccOBOTO IO/b30BaTeNsI»®, mem mpuobpe-
TeHUsA y KOTOPOTO JajieKu OT KOMMEpPYeCKUX.
Jlpyroit xapakTepHOil 0COOEHHOCTBIO OTHOLIIE-
HUJI 110 TOBOJY MAacCOBOTO paclpOCTpPaHEHNs
nporpamMm st OBM sBisercsas daxTimdeckas
HEBO3MOXKHOCTb OTKa3a B JIMI[EH3VPOBAHUIL.
Ha mpakTuke 9TO BBIIJIAAUT Kak HeoOXomyMast
K NPUHATUIO [JIA MCHONb30BAHUA IIPOTrPAMMbI
odepra, MOABIAOIIASACT HA MOHUTOPE IOJIb-
30BaTe/ld IIOf, 3arOJIOBKOM  «IMIIEH3MOHHOE
coryameHne». AKIENT MPOUCXOAUT B MOMEHT
HaXaTusA KIaBMIIM, OOO3HAYalolleyl cormacue
C YC/IOBUAMY, B pe3y/IbTaTe 4ero IpaBoobaza-
Te/Ib (PaKTIIECKV 3aK/II0YaeT JOTOBOP C Kax-
AbIM OOpaTVBIIVIMCS ¥ IPUHABIINM eIVHBIE
B CIJIy MaCCOBOCTH pacIpOCTPAHEHMA YC/IOBHUA,
YTO COOTBETCTBYET MOHATHUIO ITyOmaHOI odep-
TbI/. VIHBIMM C7TOBaMM, TPOCTast (HEMCKITIOUM-
Te/lIbHAsA) JMIEH3MA B [AHHBIX OTHOIIEHMAX
obmajaeT TpKU3HAKaMy, KOTOpbIE IO3BOJISAIOT
XapaKTepu30BaTh ee KaK IyO/INYHBIIl JOTOBOP.
VIHCTUTYT 3alMTBl IIpaB IIOTpeOuTeNnel,
NOABUBLINIICA B pe3y/lbTaTe COLMAIN3ALNN
TPaX/JAHCKOTO TpaBad, MMeeT CBOEil IieNblo,
KaK HETPY[JHO IOrafaTbCs, 3all[UTy IpaB IIO-
TpebuTensa — cnadoil CTOPOHBI B JaHHOM 00s1-
3aTeNibCTBe. VIMEHHO IO3TOMY HEBO3MOXHO
TOBOPUTH O HEOOXOAMMOCTM 3aIlUTHl IIpaB
HOTpeOUTeNA IpU OTCYTCTBUM CN1aboil CTOPO-
HBL. JlerajibHOTO oIpefeNieHNs STOro MOHATUA
HeT, OJHAaKO JOKTPMHA BbIpaboTana CpaBHM-
TE/IbHO CTaOV/IbHBII ITepeYeHb IPU3HAKOB, eMY
npucymux. Tak II.B. CnaBenknit ompepenser
Cmabyro CTOPOHY KaK «CyOBEKT [JOrOBOPHBIX
OTHOIIEHMIT, YbM (PaKTUUECKVe BO3MOXXHOCTH
[0 3aKJIOYEHUIO IOTrOoBOpa, (GOPMMUPOBAHMUIO
YCIIOBUII JJOTOBOPA YCTYTNAIOT BO3MOYKHOCTSIM
€ro KOHTpareHTa B CBA3M C IIOBBILIEHHOI 3a-
VHTEPECOBAHHOCTBIO B 3aK/II0OYEHUM JIOTOBO-
pa, b0 B CBA3M C OTCYTCTBYEM JIOCTATOYHON
nHpOpMaUMM OTHOCUTEIBHO IIpefMeTa [esd-
TeJIbHOCTY KOHTpPAreHTa II0 JOrOBOPY, IIpef-
JIaraeMbIX TOBApOB U YCIYT UM OTHOCUTETbHO
YCTaHOBJIEHHBIX IIpaB, 00OSA3aHHOCTEN U OTBET-

CTBEHHOCTY CYO'bEKTOB JOTOBOPHBIX OTHOIIE-
HUIT, MO0 B CBSA3Y C HEOOZYMaHHOCTBIO pe-
IIEHNs TI0 3aK/II0YEHNIO JOTOBOPA, IIPUHSTOTO
B YC/IOBMAX, OYEBY/JHO CIIOCOOCTBYIOMINX IIPU-
HATHIO HEOO[yMaHHOTO PelleHNs Y II03BOJLI0-
VX YTBEPXKAATb 00 OTCYTCTBUM COOTBETCTBS
BOJIV CyO'BEKTA, IPUHABIIETO pelleHIe, ero BO-
JIEU3bSBIEHNIO»?, OTMeYasi TIPU 9TOM, UTO Ha-
3BaHHbIe NPUYMHDBI YKAa3aHHOTO OTpaHNYEHVs
BO3MOXXHOCTM (KOTOpBIEe OH ¥ Ha3bIBaeT IPMU-
3HaKaMM) MOTYT IPUCYTCTBOBATb «BCE BMeCTe,
110 OJIHOMY VIV B PA3/IMIHBIX KOMOMHAIVs1x» 10,

B paccmarprBaeMbIX OTHOLIEHUSX Halu-
qye CJIOKHOCTY JIMIIEH3VaTa B COITTACOBAHWM
YC/IOBMIL IOTOBOPA MPOCTOI (HEMCKITIOUNTE/Ib-
HOJI) JIMIIEH3UM TPOJVKTOBAHBI CHELMUKOIL
IPAaKTUKY €r0 3aK/TI0YeHNs: IIPaBoobIagaTenn
BCTPAMBAIOT YC/IOBMUS COIVIALIEHNS B IIPOrPaM-
MBI, 2 03HaAKOMJ/IEHM€e IIOTEeHIIMaTbHOTO IT0JTh30-
BaTe/Is C HUMM (a paBHO IPUHATNE 9TUX YCIIO-
BUII) IPOMCXOANT HEIOCPEACTBEHHO Iepes ee
YCTaHOBKOI1. B pesynbrare 3TOrO0 eguHCTBEH-
HBIM BBIXOJJOM YKa3blBa€MOTO KOHTpareHTa
LIV HECOT/IACUY C TIOJIOXKEHVAMMY «IUIIeH3VIO0H-
HOTO COIVIAIIEHVs» SIBJIIETCS OTKa3 OT 3aKJII0-
YeHsI JOTOBOPA, TOCKOJIbKY IOB/IVATH HA HUX
He TIPeJCTaB/IsAeTCsI BO3MOXKHBIM.

[oBOpst O HpMYMHAX TaKMUX 3aTPyLHEHUI
B CcBeTe BblleyKasaHHON nosuuum [I.B. Cia-
BEIIKOTO, Hambormee OMM3KUMMM K CYILECTBY
OIMCBIBaeMbIX OTHOLIEHUII MOXXHO Ha3BaTb
HOBBILIEHHYIO 3aMHT€PECOBAHHOCTD ITOTEHIIN-
aJIPHOTO JIMIIeH3MaTa B 3aK/II0YEHNN JOr0BOpa
II0 CPaBHEHVIO C JIMLIEH3VAPOM ¥ OTCYTCTBUE
JIOCTAaTOYHO! MHGOpPMALMM  OTHOCUTEIBHO
YCTaHOBJIEHHBIX IIPaB, 00s3aHHOCTEIT U OTBET-
CTBEHHOCTHU CYO'bEeKTOB JIOTOBOPHBIX OTHOILIE-
Huil. [lepBast mpuumMHa MPOSIB/ISETCS B TOM,
IpejOCTaB/IeHNE [I€HEe)XHbIX CPECTB IIpef-
IIECTBYeT aKIIeNTY YCIOBUI JIMI[EH3VIOHHOIO
JIOTOBOpA, HO3TOMY CTOPOHA, COBEpIINBIIAs
IpejOCTaB/IeHNe, 3a/lHTEpECOBaHA B €ro 3a-
K/II0YeHUY 3HAYUTEeNbHO Oosbine. Bropas npu-
YJHA MIMeeT MeCTO B CUIy crennduky mpasa

7 Tpakmanckuii komekc PO (qactp 1), . 2 c1. 437 // C3 PD. 1994. 05.12. Ne 32. Cr. 3301.
8 Cnaseyxuii /. B. IIpuHUMII 3a1MThI C1a60it CTOPOHBI TPaXKAaHCKO-TIPaBoBOro fgorosopa. Camapa, 2004.
9 Crnaseyxuii J.B. IIpuHUMII 3211 ThI C1a60it CTOPOHBI TPaXKAaHCKO-TIPaBoBoOro forosopa. Camapa, 2004.

10 Tam >xe.
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VHTE/JIEKTYaJIbHOM COOCTBEHHOCTM KakK o0sa-
CTU 3HaHUA, CTIOKHOI /L1 TIOHMMAaHUA 00bIY-
HBIMU TpaXKflaHaMu. VIHBIMU C/IOBaMMU, Ipaxk-
JlaHe He 3HAIOT, IJie peajJibHO 3aKaHYMBAeTCs
3all)Ta UX NMOTPEOUTENbCKUX IPaB U 3a YTO
KOHKPETHO OTB€YaeT MX KOHTPAreHT. YKa3aH-
Hble IPUYMHBI IIOPOXKIAIOT CUTYAIVNIo, KOIZ#a
IpaBa IpakKflaH BOBCE He 3alUIAITCA, IOTO-
MY 4TO, CTOJIKHYBILVCD C HEIIOMAIKaMy B IIPO-
TPaMMHOM 00ecIie4eHNI, OHY 9acTO He MOTYT
HYI CBS3aTbCS C MPaBOOOIAZiaTe/IAMY, HU HIPU-
B/IeYb K OTBETCTBEHHOCTH TeX, Y KOTO OHM IIPU-
00peny 9K3eMIUIAp IporpamMmbl s DBM.
Bompexn mONOXeHMAM TPaKFAHCKOTO 3a-
KOHOJIATe/IbCTBA, HO PYKOBOACTBYSCH IOTPeD-
HOCTbIO moTrpebureneit, [Inenym BepxoBHoro
Cynma Poccuiickoir @eiepanuim B CBOeM IIOCTa-
HOBJIEHMN YKa3aja, 4YTO «TpeOOBaHMs Ipaxk-
JlaH K KaueCTBY IIPOTPaMMHOrO O0ecIedeHMs,
VICIIO/Ib3yeMOTO B TEXHWYECKV C/IOXKHOM TO-
Bape (Hampumep, K OIEPALIOHHOI CUCTEMe,
KOTOpast CIY>KNUT IjIs1 obecriedeHus ero QyHK-
IVIOHMPOBAHMs), JO/DKHBI PacCMaTpuUBaTbCS
KaK TpeOOBaHMs K Ka4eCTBY TOBapa B IelIOM
C Y4eTOM €ro IOTPeOMTEeNTbCKUX CBOVCTB»!L.
[laHHOe TIOJTIO>KeHMe He TONbKO AEeMOHCTPUPY-
eT npusHaHMe (akTa poACTBA ¥ HEPAa3PBHIBHOI
CBA3M TOBapa-HOCUTE/IA VI IPOTPAMMBbI Ha HEM,
HO ¥ KOCBEHHO yKa3bIBaeT Ha TO, KaKoe JIUII0
JIO/DKHO OTBevath Iepef TpaXJaHaMi 3a Kade-
cTBO mporpamm it IBM — He mpaBoobnana-
TeJlb, a JINIL[O0, Y KOTOPOTO HOTpeOuTeNb Nprood-
pest 9K3eMIULIp IpOorpaMMBl (B JaHHOM CrTydae,
KaK 4acTh TEXHIYECKI CTIOXKHOTO ToBapa). [Tpu-
MeHEeHe TaKOTo IOAXO0/a KO BCell CucTeMe Mac-
COBOTO pacHpOCTpaHeHus nporpamm i 9BM
¥ IpU3HaHUe IIprobpeTaTenel IOTpeOUTe I IMU
CIOCOOCTBOBAIO OBl ITOBBILNICHNIO YPOBHA MX
3aIMIEHHOCTY KaK B pe3y/nbpraTe 0OpeTeHus
HOBBIIICHHBIX TAPaHTUI, TaK U BCIEHCTBYE [O-
CTVDKEHMsI peaibHOV BO3MOXKHOCTH IIpUBIIeYe-
HVISI IPYTOJl CTOPOHBI K OTBETCTBEHHOCTH.
CrpaBe/IMBBIM B TaKUX YCIOBUAX OypeT
BOIIPOC O TOM, He IIOBJIEKYT JIY ONVICAHHBIE U3-
MeHeHNsI HapylleHle IPaKIAaHCKOro obopoTta

B 3TOMI cepe. PacripocTpaHeHne 3amyThI Ipas
HOTpebNTeNIs Ha YKa3aHHbIe OTHOLIEHVIS IIpefi-
Ho/1araeT MOBBIIIEHNE TPeOOBaHMIT KaK K /-
IIeH3MapaM, peajn3yoIM Yepe3 CaliThl B CETU
«VIHTepHeT» CBOM IPOTPAaMMBI, TaK U K MHBIM
PacIpOCTPAHNUTENSIM, YTO MOXKET HETaTMBHO
CKa3aTbCs Ha pbIHKe B Ije7ioM. OffHaKo MpaKTy-
Ke M3BeCTHBI C/Ty4ay, KOIjja IpaBoob1afaTenn
Y MHble PACHpPOCTPAHUTENIN IO COOCTBEHHOIN
VHMLMATUBE IIpeNjIaraay CBOMM KOHTpareH-
TaM IOBBIIIEHHbIE TaPAHTIUM, KOTOpPbIE VIMEIOT
CXOXKIMe YepThI C TEMM, YTO YKa3aHbI B 3aKOHe
P® «O samwure mpas norpebureneir». Hanu-
0ormee M3BECTHOI M3 HUX CETONHA SABJACTCA
amepukaHckas kommanus Valve Corporation,
KOTOpasi B CBOEI CeTV PacIpOCTPaHeHNs IIPO-
rpaMMHOro obecredeHus «Steam” Ipeparaet
BO3BPATUTD [IOTPAYeHHbIe HA KOMIIbIOTEPHbIE
UTPBI CPEICTBA B T€YEHME YeTBIPHAILIAT JHEN
IpY  YCIOBMM JVICIIO/IB30BAHMs IIPOTPaMMBbI
B Te4eHNe MeHee ABYX 4yacoB!2. K coxanenuro,
NO00HYI0 MHUIVATYBY OT POCCUIICKUX KOM-
HIaHMI OOHAPYXXUTD HE YA/NOCh.

[TpusHaHMe cTaTyca HOTpeOUTeNA 3a rpakyia-
HaMJ-TMIeH3MaTaMy, IproOpeTaolIMI B He-
KOMMEPYECKMX LENAX IporpamMmbl i OBM,
HECOMHEHHO, 03Ha4a/o Obl KapAMHAa/IbHOE 13-
MeHeHMe I'PaKIaHCKOTO 3aKOHOJATe/IbCTBA, BO-
IIPOC O CBOEBPEMEHHOCTM KOTOPOTO SB/IAETCS
IMCKyCCOHHBIM. OfHaKO TOT (aKT, YTO MEX/Y
STUMM I'paKIaHaMI U IIPaBOOO/IajaTe/IAMI HeT
IOPUINYIECKOTO PAaBEHCTBA, YTO MepBble HaKTH-
YeCKM SABJIAIOTCS C/1aboil CTOPOHON B yKa3aH-
HOM 00513aTe/IbCTBe, CUTHAIU3UPYET 0 Hebe30c-
HOBATe/JIbHOCTY Takoro msMmeHeHus. ITpakrtuka
3aK/IIOYEHNS JINICH3MOHHBIX COIIALICHNIT II0-
3BOJISIET YBEPEHHO TOBOPUTH 00 MIX CXOXKECTH JI0
CTelleH) CMeIIeHNs C IyOIMIHbIMYU JOTOBOpa-
M. B COBOKYITHOCTM BCe BbILIENepedNiCTIeHHO.
yKa3bIBaeT Ha BO3MO>KHOCTD 1 3aKOHOMEPHOCTb
TaKUX IpeobpasoBaHuil B OyAyleM, a 4acToTa
Kap/{MHA/TbHBIX MI3MEHEHNUII B IPAXK/JAHCKOM 3a-
KOHOJJaTe/IbCTBE HaBOAMT Ha MBIC/Ib, YTO BEpO-
ATHOCTb CKOPOTO HACTYIUIEHNSA TaKOro Oyyiie-
IO He TaK MaJIa, KaK KaXKeTcs.

11 TTocranosnenue Ilnenyma Bepxosroro Cyga PO ot 28.06.2012 Ne 17 «O paccMOTpeHNy CyAaMy IPaXKAAHCKIX
fies1 IO CIIOpaM O 3alljyTe Ipas moTpebureneit» // Poccuiickas raseta. 2012. 11 uroms. Ne 156.
12 Vurepuer-caitt cetu «Steam”: http://store.steampowered.com/steam_refunds/?l=russian
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COOTHOLUEHME NPUHLUUNA
HEALOMNYCTUMOCTU OAHOCTOPOHHEIO
OTKA3A U CYLLECTBEHHOI'O
U3MEHEHUA OBCTOATEJIbCTB

CapkucsH 0.B.
CTyOeHT 4 Kypca Poccuinckoro
rocygapCcTBEHHOr0 YHMBEpCUTEeTa NpaBocyamA

ITo obuieMy IpaBUIy pacTOp)KEHME WV W3-
MEHEHNE IOTOBOPA OCYIIECTB/IAETCSA TI0 COIvIallie-
HUIO CTOPOH MM IO CYJY, OFHAKO 3aKOHOJATENb
IIPEYCMOTPEI CTy4an, B KOTOPbIX CTOPOHBI MOTYT
OIHOCTOPOHHVM BOJIEU3bABIEHNEM IIPEKPATUTh
VIV VIBMEHNUTb 00sI3aTe/IbCTBEHHbIE OTHOIIEHVS.
OnmHOCTOPOHHMII OTKa3 ABJ/IAETCA UCKIIOUEHVEM
U3 MIPYHINIIA HEJOIYCTUMOCTY OfHOCTOPOHHETO
OTKa3a U IpefycMaTp/BaeT BO3MOXKHOCTb B OfI-
HOCTOPOHHEM TIOPSIIKE PacTOPTHYTb/MI3MEHNUTD
IOTOBOP B OIPEJe/IeHHbIX CTyJasx. VIHcTUTyT cy-
IIeCTBEHHOTO VI3MeHEHMsI OOCTOSITENIbCTB BeCbMa
CXOJK C BBILIEYTTOMAHYThIM, HO OT/INMYAETCA I10 CBO-
€l CyIIIHOCTY ¥ OCHOBaHVAM NpyMeHeHs. VIHTe-
PECHBIM ABJISIETCA BOIPOC COOTHOLIEHUA INPVH-
IMIIa HENOIYCTMMOCTY OJHOCTOPOHHETO OTKasa
VI CYIIIeCTBEHHOTO Mi3MEeHEeHVs1 00CTOATEIbCTB, HO-
CKOTIbKY TIOCTIETHUIA He ABJAETCA MUCKII0YEHNEM
U3 MPYHIUIA HENOIYCTUMOCTY OfHOCTOPOHHE-
IO OTKAa3a, HO ¥ MPYMEHAETCA B UCK/TIOUUTETbHO
VIHDIX CUTYyaIVAX.

OpHMM 13 OCHOBOIOJIATAIOLVX IPVHIIUIIOB
00513aTe/IbCTBEHHOTO TIPaBa SIBJISIETCS TIPYHIINI
HEZIOITyCTYMOCTY OFJHOCTOPOHHETO OTKa3a OT MC-
HOJIHeHUsT 00513aTeIbCTBA, KOTOPBIN 3aKperieH
B cT.310 IpakmaHckoro kopekca Poccmiickon
Depepanmu (acTb mepsast) oT 30.11.1994 Ne 51-
@3 (manee — 'K PO)L. Ilpu atom B 1. 1 cT. 310
KOHKPETU3UPYETCS COfiepKaHMe JAaHHOTO IIPUH-
yuna: «OfHOCTOPOHHMIT OTKa3 OT MCIIO/THEHMS

1 C3 P®. 1994. 05.12. Ne 32. Cr. 3301.

00s13aTeNIbCTBA U OINHOCTOPOHHEe M3MEHEHNe
€ro yC/IoBMII He JIOIYCKAIOTCS, 3a UCKTIOYEHNEM
CITy4aes, IIPeJycMOTPEHHBIX HacTosAmmM Kopek-
COM, IPYTMIMM 3aKOHAMU VIV VHBIMY IIPaBOBBI-
MU aKTamMu». Takum 06pa3oM, MpecTaBsieTcs,
YTO OFHOCTOPOHHMII OTKa3 BKJIIOYAETCS B cebs
[IBA TaKUX MOHATUS, KakK: 1) OZHOCTOPOHHWUIA
OTKa3 OT MCIIOJHEHMs O0s3aTeNbCTBa, 2) Ofl-
HOCTOPOHHee VI3MEHEHJe YCIOBUIT 00s3aTenb-
crBa. HeobXxomuMo OTMETUTH, 4TO M3MEHEHUE
WIN PACTOpXKeHIE JOrOBOpa IO TPeOOBAHMIO
OJIHOJT I3 CTOPOH II0 001IeMy IIpaBIITy He JIOITy-
CKaeTCsl U TMPOTUBOPEYNUT OCHOBOIIO/IArAIOIEMY
HOPVHINUITY «HEJOIYCTUMOCTU OHOCTOPOHHETO
OTKa3a OT MCHOHEeHNsI 00s3atenbcTBar2, [IpuH-
LI HEJIONYCTUMOCTY OJHOCTOPOHHETO OTKa3a
SIBJISIETCS OHUM 113 OCHOBHBIX IPUHIIUIIOB 0051~
3aTeJIbCTBEHHOT'O IIpaBa, 00eCHeYNBaloIINX CTa-
OVJIBHOCTD 9KOHOMMYECKOTO 000pOTa, 3alLINUTY
IpaB ¥ VIHTEPECOB €r0 YYaCTHUKOB M IIPU 3TOM
BBITEKAeT M3 Psfa JPYTUX CXOKUX IPUHINIIOB,
TaKMX KaK: «[IPUHIINAT HEV3MEHHOCTH 00513aTe/Th-
CTBa»3, «<HEPACTOP)KUMOCTH JIOTOBOPa» U «IIPUH-
LMIIA CTAOMIBHOCTY 00513aTE/IbCTBY.

Tax, A.B. CremaHYeHKO IMIIET, YTO OHOI
U3 TIPABOBBIX Mep obecrevyeHrsi CTabMIbHOCTI
TPaXJJAHCKOTO 000pOTa B I[€JIOM M MHOCTPAH-
HOI1 Ba/IFOTHI B YACTHOCTU ABJIAETCA COOMIOfIEH e
IPYHIVIA HEOUYCTUMOCTM OZHOCTOPOHHETO
OTKa3a OT UCIONHeHMs obssarenbcrBat. bonee

2 Ezoposa M.A. OfHOCTOPOHHMII OTKa3 OT MCIIONHEHNUS TPAKFAHCKO-TIPABOBOTO [AOTOBOpA. 2-€ U3H., Iepepas.

u gor. M.: CraryT, 2010.

3 O6ononkosa E.B. O,[[HOCTOPOHHI/[ﬁ OTKa3 OT VMCIIOTHEHUs 00s3aTenbCTBa: Hay9IHO-IIPAKTUYIECKOE JICCIefoBa-

Hue. M.: KOHTPAKT, Bonrepc Knysep, 2010.
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TOTO, JAHHBII IPUHLIMI HAIIPaB/IeH Ha HOJep-
JKaHMe U obecrieyeHye MPUHIUIA «PeaTbHOTO
UCIIO/THEHUS» 005I3aTeNbCTB, TAK KaK OCHOBHOIA
bopMoiT  YIOBNIETBOPEHUs KpeguTopa SBIIs-
eTCs IOHY>XKJIeHUe JIO/DKHUKA K JCIIONTHEHMIO
cBOero obsiarenbcTBa B Harype®. ITo MHeHMIo
.b. Hosuuxoro n JI.A JlyHua, npucy>xaeHue
JKe KPeUTOPY AeHEKHOI KOMIIEHC AL B3aMeH
peabHOrO WCIIONHEHVsI (JeHe>KHOe BO3Mellje-
HyIe YOBITKOB, BOSHUKIINX BCIEICTBYE HEVICIION-
HEHUsI) PacCMaTPUBAETCs B TPAKIAHCKOM IIpa-
Be KaK KpaiHss1 Mepa, K KOTOPOIt CYJ HO/DKeH
npuberarh JUIIb B CIy4ae HEBO3MO>KHOCTH VIC-
HOJIHeHMs B HaType»®. Bonee Toro, HeponycTy-
MOCTb OJZHOCTOPOHHErO OTCTYIUIEHUsI OT 00s-
3aTe/IbCTBA IPENCTaB/IsieT co00iT HeobxommMMoe
YC/IOBME €r0 HaJJIeKallero MCIOMHEHNsA, I10-
CKOJIBKY CTAaOVM/IBHOCTD 00513aTe/IbCTB BhIPaXKaeT
HOCTOSIHCTBO VX COJIEPYKaHMUs, a UMEHHO HeJlo-
HYCTMMOCTb €T0 OJHOCTOPOHHETO VI3MEHEeHU
BHE 3aBUCUMOCTH OT TOTO, YCTaHOBJIEHBI IIpaBa
" 00513aHHOCTY CTOPOH 3aKOHOM WIJIU COIVIAllle-
HUeM CTOpoH. IIpMHIMI CTaOMIBHOCTU CBs-
3bIBAa€T ¥ [JOJDKHMKA, ¥ KPETUTOPA: He TOIbKO
JIO/DKHYK He BIIPaBe OTKa3aTbCsl OT MCIIO/THEHS
JeXcalnell Ha HeM OO0sA3aHHOCTM, HO U Kpemy-
TOp — OT IIPUHSATHUS HPEIIOKEHHOTO eMy Hajl-
nexarero ucnondenns (1. 1 cr. 406 TK PD)7.
O.C. Nodde Takxe ykasbIBas, 4TO IpeKpa-
mieHne 00s513aTe/IbCTB BO3MOXKHO IyTeM Of-
HOCTOPOHHETO PaCTOp)KeHMsI 00s13aTe/IbCTBa,
JIOITyCKalolllee MX NpeKpaleHye 0CPefCcTBOM
OJIHOCTOPOHHerO fiericTBusS. [Ipu aTOM He mpo-
VICXOJIUT 3aMeHbI IePBOHAYAIBHOTO IIPEJOCTaB-
JIeHMA KaKMM-TIMO0 VHBIM, YTO IPUCYIIe TaKUM
criocobaM TpeKkpaiieHnsi 00s513aTeNbCTBa, Kak
HOBaIVs, IPEJOCTaB/IeHN e OTCTYIIHOTO, a TaK-
xe 3ader’. [lo MHeHMIO yKasaHHOTO aBTODA,

OCYILeCTB/IAA IPaBO Ha OJHOCTOPOHHMIT OTKa3,
yIIpaBOMOYEHHasi CTOPOHA IO COOCTBEHHOMY
YCMOTpeHu1o, 6e3 y4eTa MHEHUs ajjpecata OT-
Kasa, IpeKpalmiaeT o00s:3aTeNbCcTBO, a Apyras
CTOpOHA BBIHY)JIeHa IIpeTepIieBaTh TAKOI OT-
Ka3. B 9Toit cuTyanuy OTHOIIEHMsT YIaCTHIKOB
00s13aTeNIbCTBA TIPEPBIBAIOTCA 1 1IeJIb, KOTOpas
OblTa IIOCTaBIeHAa IIPY €r0 BO3HVKHOBEHUN,
JIOCTUTHYTa OBITH HE MOXXET, T.€. B JAHHOM CITy-
yae 0053aTe/IbCTBO IMPEKPAIAETCsI CIIOCOOOM,
OT/IMYHBIM OT ero ocymectsnennal?. Heob-
XOAVMMOCTb TaKMX MCK/IIOYEHMI, B YaCTHOCTH,
MOXKeT OBITb BbI3BaHA 3al[UTO} MHTEPECOB
NOOPOCOBECTHOTO YYaCTHUKA 00s3aTe/lIbCTBa
Py ero HamboJIee CyIeCTBEHHBIX HAPYIIEHUSIX
APYroil CTOPOHON; CTpEeMJIEHNMEM IIpefoTBpa-
TUTb 9KOHOMIYECKNUE HOTEPU, KOTOPble MOTYT
BO3HMKHYTD y OJfHOI M3 CTOPOH 00513aTenbCTBa
B CJTy4ae Ia/IbHEeNIIero COXpaHeH s 00A3aTeb-
CTBEHHBIX OTHOIUEHMII — IIpM YCIOBUM He-
3HAYUTENBHOCTY HOTEPD YIS JPYTOil CTOPOHBI
00513aTeNbCTBA, @ TAKXKe VIHBIMU 0OCTOATEND-
CTBaMM, IIpM KOTOPBIX JJOCPOYHOE IIpeKpalie-
HIte 0053aTe/IbCTBA 0 BOJIE OJHOTO 13 Y4acT-
HUKOB OygeT 0ojiee NMPEANIOYTUTEIbHBIM, YeM
coxpaHeHMe 00s13aTe/IbcTBA HeM3MEeHHbIM! 1.
Kak ykaspiBaer M.J. bparunckuii, «npus-
IIVIIT HEPACTOP)KVMMOCTH IOTOBOPa» PacCUUTaH
Ha Bce 00s13aTe/IbCTBA KAaK TAaKOBbIEe HE3aBUCH-
MO OT TOTO, BO3HVKJIV /I OHU U3 JJOTOBOPA W/IN
MHOTO, HEJJOTOBOPHOTO OCHOBaHMsI»!2. B coor-
BercTBUM C peiictyomuM ['K B ciyqae, ecnmn
9TO JIOIYCKAeTCsl 3aKOHOM WM COIVIAIIeHUeM
CTOPOH, OHOCTOPOHHMIT OTKa3 OT VICIO/THEHVIA
JIOTOBOPA ITOJTHOCTBIO VWIV YaCTUYHO IIPUBOINUT
K TOMY, YTO JJOTOBOP CUMTAETCSI COOTBETCTBEH-
HO V3MEHEHHBIM WM PacTOPrHYTHIM. Tak,
B cuny 1. 2 cT. 610 'K PO B forosope apenppl,

4 Axrya/bHble IPOG/IEMbl YaCTHOTO IpaBa: cOOpHMK crareil K 06wieto [Tapna Bragumuposnya Kpamesnuun-
koBa: Mocksa — Exarepun6ypr, 21 nions 2014 r. / B.B. Burpsancknii, C.1O. Tonosuna, 5.M. [oHrano u fip.; oTB. pef.

b.M. Tonrano, B.C. Em. M.: CratyT, 2014.

> Hosuuyxuii M.B., Jlyny JL.A. O6uiee yuenne 06 o6asarenbctse. M., 1950. C. 412.

6 Tam xe.
7 Ezoposa M.A. Ykas. cou.

8 Uogpge O.C. ObssarenbcrBenHoe npaso. M., 1975. C. 185.

9 O6ononkosa E.B. Ykas. cou.
10 Mogpgpe O.C. Ykas. cou. C. 185.
11 O6ononkosa E.B. Ykas. cou.

12 Bpazunckuii M.JM., Bumpsnckuii B.B. [lorosopHoe npaBo. Kuura neppas: O6mue nonoxenus. C. 435.
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3aK/IIOYEHHOM Ha HEOIpEJeNeHHbll CPOK, Ka-
XJjasg U3 CTOPOH BIIpaBe B MH000Oe BpeMs OT-
Ka3aTbCs OT JOTOBOpPA, IpeynpeanB 06 3TOM
KOHTpareHTa B ycraHoBeHHbIT 'K PO cpok.

[IpyHIMIT HEOIMYCTUMMOCTY  37I0yHOTpebIe-
HUSA TPOKIAHCKUMM IIpaBaMy IMPOTUBOIONIOKEH
IPUHLMIY JVYCIO3UTUBHOCTY, TOCKO/IBKY YCTa-
HAB/IMBAeT JJI1 HETO IIPeJiesibl U SB/IAETCA B HEKO-
TOPOJ CTeIIeHN CAaHKIIVell 3a IIpeBbIIIeHNe AVCTIO-
3UTUBHOCTH, BE/Ib €C/IN yITPAaBOMOYEHHAsA CTOPOHA
JIOrOBOpa HAPYILUNT IIpaBa KOHTPAreHTa, TO IOC/Ie-
IYIOT HeO/IaronpyusATHBIE MOCTIENCTBYUSA, KOTOPbIE
BXOZIAT B COfiepyKaHye IPYHIMIIA HEJTOITyCTUMO-
CTU 37I0yHOTpeO/IeHNsI TPKIAHCKVIMI IIpaBaMI,
HaIpuMep, 0TKas3 B 3aIuTe rpasa. B aTom coctont
IVaneKTdecKas CYLTHOCTb B3aMIMOCBA3N ITPABO-
BBIX CTYIMYJIOB 1 OTPaHMYeHMI IIPY OfHOCTOPOH-
HeM OTKa3e OT VICIIO/IHEH I foroBopal3.

Cityyan, B KOTOPBIX BO3MOXKHO OTK/IOHEHME
OT HPMHILMUIA HENOMYCTUMOCTY OJHOCTOPOH-
HeTo OTKa3a, npegycMoTpennl I'K PO, npyrumn
3aKOHAMI VIV MHBIMM ITPaBOBbIMM akTamu. [o-
noxxennA I'K P®, npyrue sakoHbl 11 IpaBOBbIE
aKTBI TIPEOCTAB/IAIOT CTOPOHAM BO3MOXKHOCTD
OJHOCTOPOHHETO OTKa3a TO/NbKO B COOTBET-
CTBMM ¥ Ha OCHOBaHMM YKa3aHHbBIX HOpPMaTB-
HBIX NPaBOBBIX akTOB. OpHako 1. 2 ct. 310 ['K
P® mpepmocraBnser 6ojee mMUpOKOe MpaBoO Ha
OJHOCTOPOHHMII OTKa3 B paMKaX o00s3aTesb-
CTBA, CBA3aHHOTO C OCYI|eCTB/IEHNEM BCEMI €TO
CTOpPOHAMI TIPEIPUHMMATENTBCKON JeATeTbHO-
CTU, IIOCKOJIBKY TaKye CyObeKThl MOTYT IIpeny-
CMOTpPeTb OJHOCTOPOHHUII OTKa3 B CaMOM
norosope. [Tpu aTom a63. 2 1. 2 ct. 310 'K PO
COTIEP)KUT Ba)KHOE 3aMedaHye, HallpaBlIe€HHOEe
Ha 3aLUTy c/1ab0¥ CTOPOHBI (HeIpeIpyHMa-
TersA/morpeburena): «B crydae, ecnu mcnonHe-
HI1e 00513aTeIbCTBA CBA3aHO C OCYIIeCTBICHNEM
IpeANpPYHIMATENbCKOI JIeATeIbHOCTU He BCe-
MU €0 CTOPOHAMM, IIPaBO Ha OJHOCTOPOHHee
VI3MEHEHNE €T0 YCIOBMIA MM OTKA3 OT MUCIIOTHE-
HUSA 00513aTebCTBAa MOXKET OBITh IIpeOCTaBIIe-
HO JIOTOBOPOM /IMIIb CTOPOHE, HE OCYIIeCTB/IA-
IOLlell MIPeAIPUHIMATEIbCKOM [eATe/TbHOCTH,
3a JMICK/TIOYeHMeM Cy4YaeB, KOI7Tla 3aKOHOM MM
VHBIM IIPAaBOBBIM aKTOM IIP€JyCMOTpPEHa BO3-

13 Ezoposa M.A. ykas. cod.

MO>KHOCTD IIPeJOCTaB/IeHIs JOTOBOPOM TaKOrO
IIpaBa IpyTroil CTOPOHE.

OpHako crefyeT MOAYEPKHYTh, UTO JaXKe
eCM caM 3aKOH IIPeJyCMaTpyBaeT BO3MOX-
HOCTb O[HOCTOPOHHETO OTKa3a OT MCIIOTTHEeHNA,
KakK, HallpuMep, B JOTOBOpPE BO3ME3[JHOTO OKa-
sannA yoryr (cr. 782 I'K P®), To Takoit orkas
HEJIOITYCTNM, B CTy4ae eC/U JOTOBOP SABJIACTCA
ny6maapiM. Takyto mosunmio mopTeppmn KC
P®, ykasas: «O0s3aTe/IbHOCTD 3aK/TIOUECHYIA ITy-
O/IMYHOTO JIOTOBOpA, KAKOBBIM SIB/ISETCS JIOTO-
BOP O IPEIOCTABIEHNI TUIATHBIX MEAMIIVHCKIX
YOIy, IIpY Ha/IV4YMM BO3MOXKHOCTM IIPeOCTa-
BUTb COOTBETCTBYIOLIME YCIYTM O3HAYaeT He-
MOMYCTMMOCTh OJHOCTOPOHHETO OTKa3a JIC-
MOTHUTEIA OT VICIIOTHEHNA 00A3aTeIbCTB 110
IOTOBOPY, €C/IN Y HEr0 MMeeTCsI BO3MOYKHOCTb
UCIIOJTHUTD CBOM 00513aTe/ibCcTBa (IIPEOCTaBUTh
JIAIYy COOTBETCTBYIOLYE YCIYIM), IOCKOIBKY
B IIPOTMBHOM CIy4dae TpeOoBaHUe 3aKOHa 00
006s13aTe/IbHOM 3aK/II0YEHUM [JOTOBOpa JIVIIIA-
JI0Ch ObI KaKOro OBl TO HU OBUIO CMBICTIA U IIpa-
BOBOTO 3Ha4eHus. VIHoe, T.e. IpM3HaHMe IpaBa
MEVIIMHCKOTO YYPeXX/IeHVS HA OHOCTOPOHHMIT
OTKa3 OT VICIIOJIHEHNUA 00s3aTeNbCTB, IIPY TOM
YTO Y HEr'O MIMeeTCsI BO3MOXKHOCTb OKa3aTh COOT-
BETCTBYIOLI[}E YC/TYTH, He TOIBKO IIPUBONTIO OB
K HEIIPaBOMEPHOMY OIPaHIYEHIIO KOHCTUTYII-
OHHOTO IIpaBa Ha OXPaHy 370POBbs VM MEANIVH-
CKYIO TIOMOIIIb, HO U O3HA4aso Obl Ype3MepHoe
orpanmyeHne (ymMaraeHue) KOHCTUTYIIMIOHHOI
CBOGOBI TOTOBOPA WIS IPAKAAHNHA, 3aK/IIO-
YaOIIETO JOTOBOP 00 OKa3aHMM MENUIIVHCKIX
YCIIYT, CO37jaBajio Obl HEpPaBEHCTBO, HEOITYCTH-
MO€ C TOYKM 3peHus TpeOOBaHVsI CIIPaBeINBO-
CTH, 1, CJIEIOBATE/IbHO, HAPYIIIA/IO ObI IpefIca-
HyA cTatelt 34, 35 u 55 (vactpb 3) KoncTuTynmm
Poccuiickoit Deneparym»14.

VIHTepecHBIM C MPAaKTUIECKON TOYKY 3pe-
HIIS TIPECTAB/IACTCSA BOIPOC O COOTHOIIEHUN
IPYHINIIA HEJOIYCTUMOCTI OFHOCTOPOHHETO
orkasa (cT. 310) 1 MHCTUTYTA CYLECTBEHHOTO
M3MeHeHU 00cToATENbCTB (CT. 451), MOCKO/Ib-
Ky YKasaHHble VHCTUTYTBI HETOXXIECTBEHHBI
Y IPUMEHSIOTCS 110 PAa3/IMYHBIM OCHOBAHVISIM.
[Ipy 3TOM OCHOBaHUA [JIA OJZHOCTOPOHHETO

14 Onpepenenne Koncruryunonnoro Cyna P® ot 06.06.2002 Ne 115-O // CIIC «KoncynbranTlInoc».
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oTKa3a, npepycmorpenHnie 'K P®, 3akonamu
VI MTHBIMU IIPaBOBBIMM aKTaMIU, SIBJISIIOTCS BeCh-
Ma HMOHATHBIMM, YeTKO C(HOPMYINPOBAHHBIMU
U He BBI3BIBAIOT PAa3sHOITACUII NIPY MX IpUMe-
HEHUY, TaK KaK BO3HVMKAIOT B PAMKaX OObIYHBIX
YCTIOBUII TPaXKIAHCKOTO 060poTa.

B cBolo ouepenb MHCTUTYT CYLIECTBEHHOTO
U3MEHEeHN 00CTOATENIbCTB HOCUT BechbMa Olie-
HOYHBIJT XapaKTep U BbI3bIBAET PAJ CIOXKHOCTEN
npyu npuMeHeHMN. Tak, TPy PacTOP>KeHUM UK
VI3MEHEHIN JJOTOBOPA B CBA3M C CYIIeCTBEHHBIM
u3MeHeHreM o0cToATenbCTB (CT. 451) cymam
B KOXJOM KOHKPETHOM CiIy4ae HeoOXOmMMO
OnpenennTh: 1) Hamu4Me CyliecTBeHHOTO 3Me-
HEHUS 00CTOSTENbCTB; 2) BpeMs ero HacTyIlle-
HI1S; 3) BO3MOXXHOCTD Pa3yMHO IIPEfIBUMIETH 3TO
usMeHeHye!>. IIpy 9TOM y CyfioB crIO>Kumach Ie-
J1asi IPaKTHUKA 10 TIOBOALY TOTO, KaKyue COOBITHSA
(cmydam) cmemyer NpUSHaBaTh CYIECTBEHHBIM
u3MeHeHMeM OOCTOATENbCTB, a KaKie — HeT.
V1 TonbKo MMIIb IPY HEJOCTVDKEHUY COIJIAllle-
HIA C KOHTPAreHTOM I10 IOBOJY M3MeHEHV U/IN
PAacTOpXKEHNA JOTOBOpPA M TPV HAIUMYUU BCEX
HeOOXOIMMBIX YC/IOBUIL, PEIyCMOTPEHHBIX II.
2 ct. 451 TK P®, cTopona Bupase notpe6oBaTh
B CyZie PaCTOPTHYTb MO0 U3MEHNUTD JOroBop!o.

VIHCTUTYT CYLIECTBEHHOrO W3MeHeHus 00-
CTOATENIbCTB, TO3BOLAIONINII CTOPOHE JOTOBOpa
PacTOPrHYTDb WIN M3MEHNUTb €ro, CIY>KUT BaX-
HBIM VHCTPYMEHTOM PEeTYIVPOBaHMA U TOf-
flep)KaHysA OajaHCa MHTEPeCOB M PaBEHCTBA
cTopoH. IIpy 3TOM Takoll MHCTUTYT He IpyMe-
HAJICA B COBETCKOE BpeMs, TOCKO/IbKY ITAHOBAs
5KOHOMMKA He IIpefycMaTpyBaia KaKVUX-TO0
Kpy3ucoB 1 MHGmAIWIL. Tak, BO BpeMs BOIHBI
B CyfeOHOI 1 apOUTPa>KHON IPaKTUKe HEO[HO-
KPaTHO CTaBWJICS BOIIPOC O TOM, KaK BJVIAET 00-
Ijee M3MeHeHMe YCIOBIIT Ha paHee 3aK/TI04eHHbIe
00CTOATENBCTBA, €CTIM B Pe3y/IbTaTe STUX M3Me-

HEHUI1 VCIIOJTHEHME CHeNanoch IS NO/DKHMKA
6oree 0OpeMeHUTENbHBIM. B HEKOTOPBIX CTydasx
IOJDKHUKMY, CChIIASACh Ha 0OCTOATEILCTBA BOEH-
HOTO BPeMeHU, Ha M3MeHEHIs] YCTIOBUIA, CTaBIIN
BOITPOC O TOM, He SIB/ISTIOTCS /TN TaKue U3MeHeHVsI
OCHOBaHUEM ISl TpeKpalieHns 06s13aTebcTBl”.
CunTanoch, YTO «BOJHA caMa I10 cede 0bsa3bIBa-
Jla KXJOT0 TPaKJaHMHA, KKAYI0 COBETCKYIO
OpraHM3aIIo0 K BCeMEPHOMY HAIIPSHKEHNUIO CBO-
VX CIJI C 1I€JIBI0 YKPEIIeHNS] SKOHOMUKI Hallleit
PonyHbl, ¢ 1ie/bI0 yKpeIieHns IIPAaBOBBIX YCTOEB
CoBeTckoro rocygapcrsar 18,

ITo muenuto JI.b. Hosuukoro n JI.A. JlyHia,
IPYHIINII «BEPHOCTH JOTOBOPY» MIMeJI B TO Bpe-
M1 TBEPAYIO 9KOHOMMUYECKYIO 6asy, TOCKOIbKY
B YC/IOBMAX COIMATMCTUYECKOTO IUIAHOBOTO
X03AJCTBA UCK/IK0YAIaCh BO3MOKHOCTh 9KOHO-
Mu4YecKux Kpusucol®. Jlanee aBTopbl 3ameya-
IOT, YTO BCSIKOTO POJia M3MEHEHNs YTBEP)K/IeH-
HBIX IIeH, NIPOU3BEJieHHbIe B YCTAHOBJICHHOM
MOpsifIke B TeveHNe CPOKa JeicTBUs 00s13a-
TE/NIbCTBA ITOCTABKM TOBApPOB, He SIBISIOTCS
00CTOATENHCTBOM, OCBOOOXIAOIIUM OT 00s-
3aHHOCTM YIOBJIETBOPEHMS 110 005I3aTe/IbCTBY.
[ToBbllleHNe 1[eH He [laeT MpaBa MTOKYIIATeNo
OTKa3aTbCs OT MIPUHSTHS U OIUIATHI TOBapa.

Tem 6oree CTPOro OTHOCUTCS COBETCKOE
IPaBO K OT/ENIBHBIM CIy4YasiM pPacxX/si0aHHO-
CTV U HEUCUUIUIMHUPOBAHHOCTH, BBIPAXKAIO-
IIMCA B HEUCIIOJHEHUM WINM HeHaIeXXalieM
VICIIOTTHEHNN 00513aTeNbCTB IO IIPEIOTOM U3-
MeHuBIIMXCcA 00cToATenbcTB20, JTaHHOE 1OTIO-
JKEHIEe YaCTUYIHO COOTHOCUTCSI M C COBPEMEH-
HbIMU nonokeHusamu ct. 451 'K PO, ucxons us
KOTOPOJI CyAbl He PacCMAaTPMUBAIOT B KayeCTBe
CYILL[eCTBEHHOTO MI3MEHEHNS 00CTOSITE/IbCTB —
buHaHCOBBIE KPM3NCHI, M3MEHEHNE SKOHOMIU-
YeCKOJ CUTYalluy, BBIPKAIOLIENiCs B poOCTe
1eH, TapudoB 1 nHIsIIVINZL

15 Onpenenenne Bepxosroro Cyma PO ot 30.07.2013 Ne 18-KT'13-70//CIIC «Koucynbrautllnoc»
16 Tlocranosnenue Ipesunnyma BAC PO or 14.10.2008 Ne 5934/08 mo peny N A40-34754/07-53-320 //CIIC

«KoncynpranTlImoc»
17 Hosuuyxuii M.B., Jlyny JL.A. Vkas. cou. C. 412.
18 Tam »xe.
19 Tam »xe.
20 Tam xe.

21 Tlocranosnenne Ipesupuyma BAC P® or 13.04.2010 Ne 1074/10 mo meny N A40-90259/08-28-767//CIIC

«Koncynprantllmoc».

IMocranosnenne [Ipesuguyma BAC P® ot 07.08.2001 Ne 4876/01//CIIC «KoncynbranTIImroc»
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TaxyM 06pa3oM, MUHCTUTYT CYLIECTBEHHOTO
M3MeHEeHMs 00CTOATENbCTB He VIMeN IIpUMeHe-
Hust B CoBerckom Corose, ofHako B [epmanun
Perixcrepuxr y>xe K KOHIYy II€PBOM MMUPOBOI
BOJIHBI BBOANT B IIPAKTUKY JOKTPUHY O «HEU3-
MEHHOCTM OOCTOSTENIbCTB» KaK IMPERIIOCHIIKE
OyATo 6BI BCAKOrO JJOrOBOpa. JTa NMpaKTUKA,
IPOTUBOpPEYMBIIAs 3aKOHY, BHITECHN/IA IIPVH-
LIUII CTPOTOTrO COOMIOIEHNSI JOTOBOPOB U IIPU-
Bejla K CyfielickoMy nponssony. OpaHIysckue
TPaXAHCKMEe CYAbl JOIYCKaIM IpYMEeHeHVe
OTOBOPKJ O HEM3MEHHBIX YCTIOBUSX B IIpefe-
JIaX, YCTaHOBJICHHBIX CIIEIVabHBIMIU 3aKOHA-
mu. Crofa oTHOcuTCA 3aKoH 1918 1. 0 mpase
JIO/DKHUKA 10 TOPTOBON C[eNKe OTCTYIUTHCS
OT VICIIOJTHEHMS VI OTCPOYUTDH VICIIONHEHMUE,
ecnu OymeT JOKas3aHO, YTO BCJIEACTBIE BOJIHBI
BBIIIO/THEHIE JJOTOBOPHBIX YC/IOBMIT cTano 60-
lee 06peMEHUTENBHBIM, YeM 3TO MOXKHO OBIIO
IpefBUIeTb IIPY 3aK/II0YeHNUN JOTOBOpa22.

I'K P®, xak HEOZHOKPATHO YIOMMHA/IOCh,
TaKOKe COIEPXKUT IIOTIOKEHNsA, II03BOJIAIOLIVE
CTOpOHAM JIOTOBOpA PacTOPTHYTb MM V3Me-
HUTD JJOTOBOP NPY CYLeCTBEHHOM M3MEHEHNN
00CTOATEeNbCTB. VI3MeHeHMe OOCTOSATENbCTB
IPU3HAETCS CYLeCTBEHHBIM IIPJ OJHOBPEMEH-
HOM HaJINYVY YC/IOBUI U3 3aKPBITOTO IIEPEYHS,
IIpUBENEHHOrO B II. 2 cT. 451 'K P®. Jlaneko He
BO BCEX CTy4asiX CTaBlllee 9KOHOMIYECKI HEBBI-
TOJHBIM JICIIO/THEHNE JOTOBOPa OYAeT Cy)XUTh
OCHOBaHMEM ISl €r0 PAacTOPXKEHNUA B Cyfied-
HoM nopsjke. [TepeyeHb yka3aHHBIX YCTIOBUIA,
[P OfHOBPEMEHHOM Ha/IN4NI KOTOPBIX JOTO-
BOP MOXeT OBITb PacTOPrHYT, CBUJICTE/IbCTBY-
eT O IPUOPHUTETE 3ALUTHI CTAGMIBHOCTH HC-
IOTTHEHMsI JOTOBOPHBIX 00513aTe/IbCTB.

CregyeT OTMETUTD, YTO MCK/TIOUUTETbHBII
XapakTep OCBOOOXIEHNUS OT JOTOBOPHBIX
00513aTe/IbCTB VIMET MECTO U B TOPEBOIIOL[IOH -
HoM npaBe. Tak, B.K. [To6enoHocIieB oT™Mevart:
«IToHsATHME O BUHE ¥ OTBETCTBEHHOCTD 32 HENC-
[IO/THeHMe YCTPAHSIOTCS, KOIJja IPUYNHOI0 He-
BBITIO/THEHVS ObIIO 00CTOSITENbCTBO BHELIHEE,
He 3aBJICEBILIee OT JIMYHOI BOMU U Cie/laBlee

22 Hosuyxuil M.b., Jlyny, JI.A. Ykas. cou. C. 412.

uCronHeHre (GUNYECKN WM IOPUANYECKN
HEBO3MOXXHBIM... PasymeeTcs, Takas HeBO3-
MOYXHOCTb JO/DKHAa OTHOCUTBCS K IIPEAMETY
ucnonHenusa (mo/mKHa ObITh O0OBbEeKTUBHASA),
a He K IMYHBIM TO/TbKO 00CTOATENCTBAM 0051-
3aHHOTO...»23. B T0 ke Bpems B.K. ITo6emonoc-
1leB oOpalaeT BHUMaHue Ha HEOOXOAMMOCTD
CIIpaBeIIBOrO IPUMEHEHMs PAaBUI 00 OC-
BOOOX/[EHUN CTOPOH J[IOTOBOPA OT B3STHIX
Ha ce0s1 00s513aTe/IbCTB BC/IEACTBUE BIIVISHUSA
BHEIIHUX O00CTOATENbCTB. VI3MeHeHMe 06CTO-
ATe/IbCTB HPU3HAETCS CYIeCTBEHHBIM, KOTZa
OHM M3MEHWINCh HAaCTOJIbKO, 4TO, €C/U OBbl
CTOPOHBI MOIJIV 9TO Pa3yMHO IIP€[IBULETD, [O-
TOBOP BOOOIIe He ObII ObI UMU 3aK/TIOUYEH MU
ObUI OBl 3aK/TI0OYEH Ha 3HAYUTETBHO OT/INYAO-
IVIXCS YCTIOBUSAX.

Takoe 0OOCTOATENBCTBO MMEET XapaKTep
PUCKOBOCTH, KOTJIa CTOPOHBI He IpeBULIEIN
Y He MOITIM IIPeABUMETb, U B TAaKOM CIIydae
[IpY OIleHKe TOTO WJIN MHOTO COOBITUS B Kaye-
CTBE TAKOT'0 00CTOSITE/IbCTBA BO3MOXKHO PYKO-
BOJICTBOBAThCSI NMPABUIAMU O CTPAXOBOM PH-
CKe, IIOCKOJIbKY MX NpUpo/a ofrHakoBa24. Kak
nuuet B.B. Kynakos, «ipu Hanuuum ycioBuit,
IpefycMOTpeHHbIX 1. 2 cT. 451 'K P®, cro-
POHBI BIIpaBe TPeOOBAaTh B Cy/ie PACTOP)KEH NS
JIOTOBOpA M JIALIb IPY HATUYUU VCKITIOUMK-
TE/IbHBIX C/Iy4YaeB, IEPEUNC/ICHHBIX B II. 4 CT.
451 I'K PO, ero nsmenenns». Kak ykasan Ap-
O6utpaxxHplit cyn CBepaIOBCKOIT 067acT OT
21 masa 2010 r. mo memy Ne A60-2734/2010-C1,
MHOE MPOTUBOPEUNIO OBl MPUHI[AIIAM TPAXK-
JIAaHCKOTO IpaBa — CBOOOJe BONIEU3 bABIEHNUS
CTOPOH TPV YCTAHOBJICHUM JJOTOBOPHBIX OT-
HOIIEHNIT M PAaBEHCTBY YYaCTHUKOB peryiu-
PYEMBIX T'PaXIAHCKUM 3aKOHOJATE/lIbCTBOM
OTHOLIEHNII. B mpoTuBHOM cryyae cymy npu-
I7I0Ch ObI POPMYIMPOBATD HOBbBIE YCITOBUS
JIOTOBOpa IIOMMMO BOJIM OJHOTO M3 KOHTpa-
TeHTOB, YTO HapyIIano OBl ero MMYIeCTBEeH-
HbIE IHTEPECHI.

Takum o6pasom, 1o 061eMy IpaBUIy IIpU
¢dopc-maxkope (CYLIeCTBEHHOM W3MEHEHUM

23 [Io6edorocuyes K.I1. Kypc rpaxpanckoro npasa. B 3-x 1. / ITog pen. B.A. Tomcunosa. T. 3. M., 2010. C. 150.
24 Kynaxos B.B. TlpekpaieHue 0653aTeNbCTB 110 TPKIAHCKOMY 3aKOHOATeNbCTBY Poccum: Monorpadus. M.:
PI'VTI, 2015 //URL:http://op.raj.ru (zata obpamennsa — 30.05.2016).
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00CTOSITENIBCTB) JIEVICTBYET MPE3YMIILMS «IIpe-
KpaleHMs (pacTOp)KeHMsI) JOTOBOpa» IIPM OT-
CYTCTBUU MCKIIOUUTE/IBHBIX CTy4aeB, I1O3BO-
NAIUX ero U3MeHNUTD. [loaTOoMy /14 3amuThI
cmaboil CTOPOHBI CYJ PV Ha/IMYUY TaKUX VIC-
KJIOUUTE/IbHBIX C/Ty4aeB HPUHYAUTEIbHO W3-
MEHSET JIOTOBOP, a He pacTopraeT. Hanpumep,
11e/1eCO00Pa3HO U pa3yMHO M3MeHeHe JOTOBO-
pa KpefinTa B YacTM BAJIIOTHI IIJIaTeXa B CIIydae
yBEeIMYEHNUA B Pasbl Kypca, HEXeM €ro pac-
TOp>KeHMe. B JaHHOM ciTy4ae pacTop>KeHue J10-
TOBOpA IIOBJ/IEK/IO ObI /IS TOJDKHMKA OOIBIINIA
yiiep6, 3HaYNTe/IbHO IIPEeBBIIIAIOIINII 3aTPaThI
LIV MICTIOJTHEHVY ISMEHEHHOTO IOTOBOpa.
ITo muenuio M.A. EropoBoii, OBHOCTOPOH-
HUJ OTKa3 OT MCIIO/THEHM 0053aTeIbCTB CXOXK
C VMHCTUTYTOM M3MEHEHUil M PAaCTOP>KEHU:
JIOTOBOpA IIPY CYLeCTBEHHOM M3MEeHEeHUN 06-
CTOSITENIBCTB, HO IPU 3TOM OHU Pa3INIHbIZC.
9TO BbIpaXkaeTcs KaK B IOC/IEACTBUAX, TaK U B
CaMoOJ CYWJHOCTM JBYX MHCTUTYTOB. OTnnm-
9ye JBYX pacCMaTpMBaeMbIX BO3MOXKHOCTEI
U3MEHEHM MM PACTOP>KEHMS JOTOoBOpPa CO-
CTOUT B TOM, YTO IIPM OTKa3e OT MCIIOTTHEHUS
JIOTOBOpa HEOOXOAVMMO M JOCTAaTOYHO JIVIIb
BOJIM 3a/IHT€PECOBAHHOII B TAKOM OTKa3€ CTO-
POHBI, B TO BpeMsA KaK IIpU PacTOP>KeHNUY UIN
U3MEHEHMM J[IOTOBOpa IIpM CYIeCTBEHHOM
M3MEHEHUN OOCTOATENbCTB CYLIeCTBYIOT [iBa
BJJJa BO3MOXKHOCTEI pa3BUTIUA COOBITUIL: CTO-
POHBI MOTYT HOCTUYb COITAIIEHUA O IpUBe-
IeHUM NOrOoBOpa B COOTBETCTBME C M3MEHMB-
MUMKCA 00CTOATeNbCTBaMU /OO JOrOBOP
MOXXeT OBITh PaCTOPTHYT, a II0 OCHOBAHMAM,
IpeAYCMOTPEHHBIM II. 4 cT. 451 'K PO, nsme-
HeH CyJOM II0 TpeOOBAaHUIO 3aMHTEPeCOBaH-
HOJl CTOPOHBI IPM HANNYUU OIpefleIEHHbIX
yC/IOBUII, YCTAHOBJIEHHBIX 3aKOHOM (mm. 1-4
. 2 ct. 451 'K P®). Takum o6pasom, rmaBHOe
OT/IM4YMe OTKa3a OT MCIIOJIHEHNSA JOTOBOPa OT
CYIIECTBEHHOTO V3MEHEHMSI OOCTOATE/NIbCTB
COCTOUT B TOM, 4YTO JIOTOBOP MOXeT OBITb
PacTOPrHyT 3aMHTEPECOBAHHON CTOPOHON

25 Kynaxos B.B. Yka3. co4.
26 Ezoposa M.A. Ykas. cod.
27 Tam xe.

B OZIHOCTOPOHHEM IOPsiiKe 6e3 COr/IacoBaHMUs
C KOHTpareHToM 1 6e3 oOpauieHns B Cypeo0-
Hble MHCTaHLIUNZ.

[lenast BBIBOJI, CI€fyeT 3aMeTUTH CIIefyio-
1iee: OMHOCTOPOHHUIT OTKa3 MPUMEHSAETCs B 3
caydasix: 1) CaHKIVS 3a HapylIeHe JOTOBOpa,
2) xapakTep HpPaBOOTHOLIeHMs (Hampumep,
OeccpouHslit), 3) 3ammTa Cc1abo0il CTOPOHBI.
OpHOCTOPOHHUII OTKA3 OT UCIIONTHEHNs 00513a-
TeIbCTBA, ABJAACH CHOENIKON2S, ABIseTCS TaKXe
VICKJIIOYEHVeM ¥3 IPUHINMIA HeJONyCTUMO-
CTM OJHOCTOPOHHETO OTKa3a, B OTIUYME OT
CYIeCTBEHHOTO M3MEeHEHUs YC/IOBMIT 00CTOs-
TE/NbCTB. VIHCTUTYT CyIIeCTBEHHOIO M3MeHe-
HIIST 00CTOSATENBCTB HA0OOPOT yCTaHABIMBAET
HEOOXO[IIMOCTh ~ COIVIACOBAHUSA CTOPOHAMMU
PacTOp)KeHUs WIM M3MEHEHMs yC/IOBUII 00s-
3aTe/IbCTBA, YTO OOecrmedymBaeT COOMOIeHme
NPUHIVIIA HEJONYCTUMOCTH OJHOCTOPOHHe-
ro orkasa. Takum o6pasom, ecnu gorosop 6y-
JileT PaCTOPrHYTb VI XKe M3MEHEeH — 3TO IPO-
U30Ji/leT He B OJHOCTOPOHHEM MOpsZKe, a I0
COIJIAIIEHNI0 CTOPOH. V NI NPy HEZOCTU-
YKEHUM TAKOTO COIIAIIEH S 3aMHTEPECOBAHHAS
CTOpOHA BIIpaBe TPebOOBaTh B Cy/ie N3MEHEHNS
WIN PacTOp>KeHMs Jorosopa. [Ipn aTom npaso
PacTOPrHyTh MM U3MEHUTH JOTOBOP IPUHAJ-
JIOKUT TONIBKO CYHY.

O6majas Takoil AUCKpeLyueil Cyn, He oOHa-
PY>KMB JOCTaTOYHBIX OCHOBAHUII VU P He-
JIOKa3aHHOCTY COBOKYIIHOCTM YC/IOBMIA, IIpef-
ycMoTpeHHBIX cT. 451 I'K PD, BpaBe oTKa3arhb
3asBUTENI0 B M3MEHEHUU WIM PACTOP>KEHUN
JIOTOBOPA, TeM CaMbIM COXPaHMB 00s13aTesb-
CTBO B CU/Ie U He JIONYCTUB OZHOCTOPOHHEe
usMeHenne. Ecimm jxe Bce-Takm OypeT ycTa-
HOBJICHO Ha/IMM4Mie CYLeCTBEHHOTO M3MEHEHV
00CTOATENBCTB, TO CYA 1O O0IIeMy IpaBUILY
pacTopraer, a B VCKIIOYNUTETbHBIX CIyYasx
U3MeHsIeT JIOTOBOP B Lie/isix obecredyeHus 6Oa-
JTaHCA MHTEPECOB CTOPOH, 3AIIUTBI CBOOOJBI
BOJIEU3bsIB/ICHNS 1 PABEHCTBA YYaCTHUKOB OT-
HOIIIEHUIA.

28 Tlynkr 50 IMocranosnenus [nenyma Bepxosroro Cyzra PO ot 23.06.2015 Ne 25 «O TpuMeHeHM CyaMu HEKOTO-
PpbIX TonoxkeHnit paspena I yactu nepsoii Ipakaanckoro kopexca Poccuiickoit @enepanum» // CIIC «KoncynprantlImoc».
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K BOMPOCY 0 COBJIIOOAEHUM NPUHLUUNA
COPA3MEPHOCTU OrPAHUYEHUA MNPAB
U CBOBOAO NPU NPU3HAHUMU COENKU
HEQEUCTBUTEJ/IbHOU

3axapos H.O.

acnupaHT Kadeapbl rpaxaaHcKoro npasa PoccuitcKoro rocyqapcTBeHHOM0 yHUBepcuTeTa

npaBocyauA

OrpaHnyeHne CyObEKTUBHBIX IIPaB M CBO-
0op demoBeKa M TPaKJJaHMHA KaK IPaBOBOE
ABJIEHNE€ OCHOBAHO Ha psAfe MMIIEPATUBHBIX
TpeOOBaHMIT, OHUM U3 KOTOPBIX SIBJISETCS
TpebOBaHMEe COPa3MEPHOCTM IPUMEHSIEeMbIX
OTpaHMYEHNII TeM LeNIAM, NOCTVKEHME KOTO-
PBIX TpeOyeT TaKUX OrpaHNIeHNIA.

BakHeitmmil xapakTep JaHHOTO TpeOOBaHMS
IIO3BOJIAIET OTAE/IbHBIM MCCIIEOBATEIAM, HAIIPY-
Mep, mpodeccopy L A. [apkueBy, paccMaTpyuBaTh
€ro KaK «KOHCIMUMYUUOHHbIT NPUHUUN PBIHOY-
HOU 3KOHOMUKU», @ TAKXe KaK «B8aMCHbILL 37e-
MeHM 8 KOHUeNUUU npasosoeo 20cy0apcmaanl.

EBpormeiickuMm CygoM 1O IIpaBaM YenoBe-
Ka IPUMHLMII COPasMEPHOCTU BBIBOJUTCA W3
dyHIaMeHTaNIbHOrO TpebOBaHUA K OrpaHude-
HUIO IIpaB, KOTOPOE 3aK/I04YaeTcs B TOM, UTO
OHO «JIOJDKHO OBITb HEOOXOOVMMBIM B 3KOHO-
MIYeckoM obuiectBe». B psane cBoux pmen Cyp
Jajl TOJIKOBaHME NAHHOMY KOHBEHLVIOHHOMY
TpeOOBaHMIO, YKa3aB, B YaCTHOCTY, YTO OTpa-
HIYEHNA NOIYCTUMBbI IPY HATMYNUN «A8HOU CO-
UUATbHOLL HE0OX00UMOCMU» Ui C COOIOIEHIEM

TPeOOBaHMIT «COPASMEPHOCU  02PAHUYEHUTI
npecnedyemoii yenu»2. CXOXye MCXORHbIE IIO-
3UIUY IeMOHCTpUpYyeT U KOHCTUTYLMOHHBIN
Cyn PO, yxaspiBasi, B 4aCTHOCTM, YTO OTPAHM-
YeHVISI [JOTDKHBI OBITD «COpA3MePHbL KOHCHIUMY -
UUOHHO 3HAYUMBIM UeTIIM»3, & TAK)KE OTBEYaTh
«mpe6oBaHUIM CNPABedIu80Cu» U SIBIATHCA
«a0eK8amHbIMU, NPONOPUUOHATLHLIMU U  He-
00X00UMbBIMU 0715 3AUAUMDBL KOHCUMYUUOHHO
SHAYUMBLX UeHHOCmeTi»E,

OnHMM U3 YaCTHBIX C/Iy4aeB OTpaHMYEHNs
TPXIAHCKMX IIpaB U CBOOOX ABJIAETCA HpPU-
3HaHUe CIe/KV HeIelCTBUTETbHOI MO0 Mpu-
MeHeHNUe IIOC/Ie[ICTBUII He[elICTBUTEIbBHOCTI
HIYTOXKHOI CHeNKN. SIBIAOTCA My orpaHmde-
HYIS1, KOTOpBIE IPeTepIIeBaIOT YYaCTHIKY IPasK-
IAHCKOTO 000pOTa B pesy/nbTaTe MPUMEHEHNs
JIAHHBIX TPaXKIAHCKO-IIPaBOBBIX MEXaHV3MOB,
JIe/ICTBUTE/IPHO IPOIOPLOHAIBHBIMY, COOT-
BETCTBYIOT /1)1 OHU HIPUHIUITY COPAa3MEPHOCTHI
OrpaHMYEHV CyOBEKTUBHBIX IIpaB U CBOOON?
Kak mnpepcraBideTcd, Ha TakKoll BOIPOC He
BCerZia BO3MOYXHO OTBETUTD OfHO3HAYHO.

1 Cwm.: [udsmues I'A. KOHCTUTYUMOHHDIE TIPUHINIIBI PHIHOYHOI SKOHOMMKY (PasBUTHE OCHOB TPKIAHCKOTO TIpa-
Ba B pemennax Koncrurynuonnoro Cyna Poccuiickoit ®epeparym). M.: FOpucts, 2002.

2 Contreras P. National Discretion and International Deference in the Restriction of Human Rights: A Comparison
Between the Jurisprudence of the European and the Inter-American Court of Human Rights // Northwestern Journal
of International Human Rights. 2012. C. 42-43 Pesxum pocryma:http://scholarlycommons.law.northwestern.edu/cgi/
viewcontent.cgi?article=1155&context=njihr (mara o6pamennus: 13.11.2015).

3 Omnpenenenne Koncturynmonnoro Cyma P® ot 29.09.2015 Ne 1975-O «O6 0TKase B IPUHATUN K PACCMOTpe-
HUIO >Ka/100bI Tpa’XpaHHA MaxannHa Cepre;{ AHaTonpeBUYa Ha HapymeHne €ro KOHCTUTYIVOHHBIX IIpaB ITYHKTOM
4 qacTu nepBoit CTaTbu 27 YTONOBHO-TIpoIecCyanbHOro Kosiekca Poccuiickoit Pefepanun 1 9acThio BTOPOI CTaTby 6
Yronosaoro xopekca Poccuiickort @epgepanym» // CIIC «KoncynbranTIDmroc».

4 Tocranosnenne Koncruryunonnoro Cyga PO or 16.07.2015 Ne 23-I1 «Ilo feny 0 IpoBepKe KOHCTUTYLOHHO-
CTU MOTIOYKEHMII YacTeil TpeTbell — cefbMoit cTaTby 109 u 4acTu TpeThelt cTaTby 237 YTOTOBHO-TIPOLECCYyanbHOTO
kogekca Poccumiickoit Qepepanyu B cBA3M ¢ >xanoboii rpaxaannta C.B. Maxuna» // CIIC «KoncynsrantlIoc».

GEMUNAA*SCIENCE  N212015

31




FPAXXJAHCKOE NPABO

YOK

®3 «O HecocrosiTenbHOCTM  (OAHKPOT-
CTBe)»® IIpefycMaTpuBaeT 0coboe, HEU3BeCT-
HO€ JIPyI'¥M HOPMAaTVMBHBIM IIPaBOBBIM aKTaM
obsi3aTenibHOE TpebOBaHMe K IPU3HAHUIO He-
Ie/ICTBUTE/IbHBIMM CJIe/IOK, HallpaB/IeHHBIX Ha
pasMbIBaHMe KOHKYPCHOI Macchl (IIOEO3pu-
TeJIbHbIE CHIENKM, CT. 61.2) — Takas ce/lKa He
MOXKeT OBIThb IpU3HAHa HeHeVICTBUTENIbHON
B TOM CJIy4ae, €C/IM II0 Hell IpPefoCTaBIEHO
PaBHOLIEHHOE BCTPEYHOE IIPeflOCTaBIIeHNE.

Ha nepBblit B3DIAR MOXKET II0OKa3aTbCsl, YTO
TpeOOBaHIe PaBHOLIEHHOCTY BCTPEYHOTO IIpe-
JIOCTABJIEHNA MOXKET OBITh CBA3aHO JIMIID C He-
06X0IMMOCTBI0 00eCIIeYnTh B KOHKYPCHOJ Mac-
ce Ha/IM4ue JOCTaTOYHOTO KONYeCTBa aKTHBOB,
IpU 3TOM MX OOBEeKTMBHas opMa He MMeeT
3HA4YeHMsA — HAIlpyMep, HeABIDKMMOE MMYILe-
cTBO (B TOM uYNC/le HPUHYAUTENTBHO BO3Bpa-
ImaeMoe B KOHKYPCHYI0 MaccCy) B Ja/IbHeiIeM
B OOJIBIIMHCTBE C/Ty4aeB OyIeT KOHBEpPTUPOBa-
HO B JIEHEXXHBIE CPeICTBa IJIsI PacIIpefeeHus
cpeny KperuTopoB. Bo3BpalieHie MIMEHHO TOro
VIMYIIIeCTBA, KOTOPOe ObIIO HepaBHOLIEHHO IIPO-
JIaHO B IIPe0aHKPOTHOM COCTOSIHMM IIPOJABIA,
He ABJIAETCA Le/IbI0 NPU3HAHUA IIOf{03PUTENb-
HOJ CTIe/IKU HelelICTBUTENbHON — TaKOM Le/IbI0
SIBJISIETCSI JINIID YBeTdeHe 00beMOB KOHKYPC-
HOJ Macchl, BHe 3aBMCUMOCTHU OT OO'beKTUBHOI
($OPMBI COCTAB/IAIONINX €€ AKTUBOB.

Mexpay TeMm 3TO cnenugudeckoe Tpeboa-
Hie 3akoHa O OaHKPOTCTBE IIO3BOJIAET yBHU-
JleTb elle OfHY IPUHLMINAIBHYI COCTaB-
JSAIOLIYI0 — TIOCKOJbKY IpPU3HAHNUE CHeNKN
HeJEeVICTBUTE/IbHOI BiIedeT 3a cOOO0I HEM30eX-
HOe OTpaHMYeHNe TPXIAHCKIX IIpaB U CBOOOT,
yJIaCTHUKA CeIKY, TpebOBaHMe O HepaBHOLIEH-
HOCTY BCTPEYHOTO IIPefiOCTaBIeHNs Kak 00s13a-
Te/IbHOE YC/IOBME TAKOW HeNeVICTBUTENbHOCTI
HAIpaBjIeHO ¥ Ha HeJOINYylieHVe Ype3MepHOro
BMeEIIATe/IbCTBA B I'PKIAHCKIE TIpaBa M CBO-
00IbI TAKOTO y4acTHUKA. B camoM gerne, B TOM

CIydae, eCly MpuobOpeTaTenb MO CHeNTKe BHEC
CpeJHEPBIHOYHOE BCTPEYHOE IpPelOCTABICHNE
(a mokymarenb, TaKUM 0Opas3oM, MOTYYMT IK-
BUBAJ/ICHTHBIII IPOJJaHHOMY aKTJB), IPVI3HAHIE
TaKOM CJIEJIKN HeNeNICTBUTETbHON OymeT, Kak
Ka)KeTCs, BlleYb IBHOE YMaJjIeHMe IIpaB BTOPOI
CTOPOHBI CIeJIKM, IIOCKOJIbKY TaKOe BMellla-
TE/IbCTBO Oy/leT IBHO HECOPasMePHO IpecyIeny-
€MbIM II€e/IIM 3aLIUTHI NIPaB PYTOil CTOPOHBI.
ITomy4yeHre paBHOLEHHOTO BCTPEYHOIO IIpe-
JIOCTaBJIeHNsI TOBOPUT (IO KpaiiHell Mepe, IO
YMOTYaHMIO) 00 OTCYTCTBMM HapyLIEHUs IpaB
IePBOTO YYAaCTHUKA CHEIKY (IIOTy4YMBIIETO 9K-
BUBAJIEHTHDIII aKTUB), U, TaKUM 00paszoMm, 06
OTCYTCTBMM HEOOXOAVIMOCTH Il TAKOTO Orpa-
HUYEeHVsI TPKIAHCKIX IIPaB U CBOOOJ BTOPOTO
YYaCTHMKA, KaK IPU3HAHNE CHENKN HENEICTBI-
TenbHO. Kak 9T0 6BUI0 yKa3aHo BbILLe, IIPU3HA-
HII€ CHEeNIKYM HENEeVICTBUTEIbHOI B TAKOM CTydae
OyzieT B/leYb yMajleHe IPaB CTOPOHBI CETIKM,
IIOCKO/IBbKY (DaKT pPaBHOL[EHHOTO BCTPEYHOTO
IIPeOCTaB/IeH)sA B OOBIIMHCTBE CIy4aeB Io-
BOPUT 00 OTCYTCTBUM HEOOXOAVMOCTY TaKOTO
BMelllaTeIbCTBaA.

B nonp3y nosuumu o He0OXOAVIMOCTY y4eTa
pasMepa BCTPEYHOTO NPefOCTABICHNA IIPY pas-
pelIeHny BOIIPOCOB, CBA3aHHBIX ¢ IOPOYHBIMU
Clle/IKaMI, TOBOPUT U TO, YTO OTJ€/IbHbIE MCCIIe-
JOBaTeNM PacCMATPUBAIOT HeNelCTBUTE/IbHbIE
ClIe/IKM KaK IIpaBOHapyleHns. Tak, yrBepxza-
eTCsl, UTO «HeoelicmeumenvHas coenka — 3mo
HenpasomepHoe Oeticmsue»6, «HeKOMopovle uu-
BUNIUCMbL CHUMAIOM HeOeliC8UMenvHY0 COesl-
Ky Oelicmeuem HenpasomepHvim»’, «Hedeticmeu-
MenvHAS COeNKA PACCMAMPUBAemcst 8 0OKMpuHe
kax npasonapyuierue»®.CooTBeTCTBEHHO, IPU-
3HaHVE OCIIOPUMO CHE/IKN HEJENCTBUTEIbHON
VI TpPUMEHEHME IIOCNIEACTBUI HENENCTBU-
TEJIBHOCTY SIBJISIETCS CBOEOOPa3HON CaHKIIMe
3a TaKoe IIpaBOHApYILIEHNE VI HellpaBOMep-
HOe INOBeJleHNe, KOTOpas IPUBOAUT K OTPaHU-

> MepepanbHBI 3aK0H 0T 26.10.2002 Ne 127-®3 (pen. ot 29.12.2015) «O HecocTosaTenpHOCTY (6aHKPOTCTBE)» //

[TapnamenTckas razera. 2002. 02 Hosg6pa. Ne 209-210.

6 Azewxuna H.A., Bapunos H.A., Bessiox E.A., Bensies M.A., Bupioxosa T.A., Baxpywesa F0.H., Ipuwuna A.C.,
3axupos PIO., Koxesruxos O.A., Konves A.B., Kyxapenxo T.A., Moposos A.II., Moposos C.IO., Cepebpenruxos M.M.,
Iaopuna E.IL, O0una A.Bb. KommenTtapuit k Ipaxxganckomy kopekcy Poccuiickoir Pepepannu. Yacts nepsast or 30
HOs16pst 1994 1. Ne 51-®3 (nocrareitusiit) // CIIC «Koucynsrautlloc», 2014.

7 Ka6anosa V.E. [payKTaHCKO-TIPABOBbIE TIOCTENCTBUA KOPPYNUMOHHOTO oBenenus // FOpuct. 2014. Ne 6. C. 27.

8 Nuwmapesa TII. Viucturyt HecoctosTensroctu B Poccun n Fepmanun. M.: Craryt, 2015.
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YEeHVI0 TPXAAHCKMX IpaB U cBobop. B To xe
BpeMsl eCTh /I HeOOXOAUMOCTb B IMPU3HAHUU
[IPAaBOHAPYIIEHNEM U HPUMEHEHUM CaHKIINIL
B OTHOIIEHM! IIOTEHIVaIbHO MOPOYHBIX CJie-
JIOK, TJie CTOPOHE OBUTO MPENOCTaBIEHO PABHO-
LleHHOe BCTpevHoe mpefoctapaeHne?! Camo 1o
cebe paBHOIIEHHOE BCTPEYHOE NPeOCTaBIIeHNE
TOBOPUT O TOM, YTO COOTBETCTBYIOIIAsI CTOPOHA
IefICTBOBajIa JOOPOCOBECTHO, He >Keasma BOC-
HIO/Tb30BATbCsl  TTOTEHIVAIbHBIMY  IIOPOKaMMU
3aK/IF0YaeMOJI CHE/KM U U3BJI€Yb U3 9TOTO He-
[IPaBOMEPHYIO BBITOAY. B MOmOOHBIX Caydasx,
Ha Halll B3IJIsA], IIPU3HaHNe Ce/IKU HeJleliCTBU-
TE/TIbHOJ B KadeCcTBe CAHKIVM 3a IPAaBOHAPY-
IIeH/e MOXKET B OTJIe/IbHBIX C/TyYasix Baedb 3a
co00it ABHOE yMaJIeHVe IIPaB U CBOOOJ, CTOPO-
HBI, TIPeOCTABUBILIE} PABHOILIEHHOE BCTPEYHOE
MpefoCTaB/IeHNe TI0 CHeTIKe.

Kax npepicraBisiercsi, BOIPOC paBHOLEHHO-
CTM BCTPEYHOTO HPENOCTABIECHUS IIOMJIEKUT
00513aTe/IBHOMY YYeTy He TOIbKO B paMKax pac-
CMOTpEeHMsI BOIIPOCOB IOJO3PUTENbHBIX Clie-
JIOK B paMKax Ipolefyp 6aHKpOTCTBa, HO 1 II0
LIeJIOMY PAAY WHBIX COCTABOB IIOTEHI[MA/TBHO
HIOPOYHBIX CHeNOK. besycnoBHO, cam 1o cebe
($aKT paBHOIIEHHOTO BCTPEYHOI'O HPENOCTaB-
JIEHVIS T10 CHIe/IKe He MOXKeT ObITh 6e3yC/IOBHBIM
OCHOBAHIEM IS €€ [EeICTBUTEIbHOCTA U OT-
Ka3a B MPUMEHEHNN MTOCTIeACTBUI HeLeliCTBI-
TeJIBHOCTHU TIOIOOHOM cfienkn. TakK, paBHOIIEH-
HOe BCTPEeYHOe IpefjoCcTaBjIeHNe, 6e3yCI0BHO,
He MOXKET OBbITb IPETSATCTBIEM /ISl IPU3HAHS
CIeKVM HUYTOXKHOI VM/IV TIPUMEHEHVISI TIOCTIeN-
CTBUI HeeMCTBUTENbHOCTY HMYTOXKHO CHesI-
KIf B OTHOIIEHUY T€X TIOPOYHBIX C/IENTOK, KOTO-
pble 3aTparuBaiOT 3HAYMMbIe MyOIMYHbIE MU
001[eCTBEHHbIE MHTEPeChl My KBanuduimpo-
BaHHBIIl YaCTHBIN HTEPEC 1 MPSIMO OMMEHO-
BaHbl 3aKOHOJATENEM KaK HUYTOXKHBIE.

B orHomeHUM e OONMBIIMHCTBA OCIIOPU-
MBIX CJe/IOK, He 3aTParuBalOLINX ITyOIMYHBIN
MHTepeC Wiy KBanmnuIMPOBAHHBIN YaCTHBIN
VHTEpeC, yCTaHOBJIeHNe (aKTa paBHOIEHHO-
CTU BCTPEYHOTO MPENOCTABIEHNS, KaK KaXKeT-

cd, JJOJDKHO MMeETb CYILIeCTBEHHOe 3HaueHue
I pelleHMs] BOIPOca O TNPU3HAHUM TAKUX
ITOPOYHBIX CETOK HeflelICTBUTENbHBIMIA.

OcHoBaHMeM Jis1 TO0OOHOTO B3I/IsfIa Ha OT-
IieNibHble HeNeVICTBUTEIbHbIe CHEeNKM, B YMCIIe
IIPpOYEro, MOXKET CIY>KUTb HOpMaII. 2 § 138 Tep-
MaHCKOTo rpaxganckoro ynoxenus CCbhIJIKA
K+, e ykasano cnenyromee — «Hedeticmeu-
MenvHOLl A67AeMcs, 8 HACMHOCMU, c0enKd, No
KOMOopoi 00HO NULO, NONL3YSACH CINECHEHHbIM
NooNMCeHUEM, HEONbIMHOCMbIO, Ie2KOMBICTIUEM
unu cnabosonuem 0py2020, 6 00MeH Ha KaKoe-u-
60 npedocmasneHue co c60eti CMOPOHDL 3ACas-
7islem e2o noobew,amov 160 npedocmasumo cebe
UnU mpemvemy ULy UMY ectnéeHHvle 8bl200bl,
A6HO HecopazmepHvle YKAZAHHOMY NPeoo-
cmaénenuro’(BoiIeneHo MHO. — H.3.)».

B oreyecTBEHHOM 3aKOHOJATE/NbCTBE Hau-
6oree OMU3KMMMU COCTaBaMM HENENCTBUTENb-
HOM CHEeNKM, aHa/JOTMYHOM OIMCAHHOI ab-
3aleM BBIIe, ABJISAIOTCS IOPOYHBIE CIENKM,
npenycMoTpenHble cT. 178 n 179 I'K. Mexny
TeM yKa3aHHble CTaTby He NpefycMaTpUBAIOT
B KayecTBe 00s3aTe/lbHOrO YCIOBUA IpU3HA-
HUA CENKU HeNeCTBUTENIbHON HecopasMep-
HOCTb BCTPEYHOTO INpefOCTaBAeHNA IO Chen-
Ke, KaK He IIPelyCMaTPUBAIOT TAaKOTO YC/IOBUA
Ul IHbIe COCTAaBbI IIOPOYHBIX CHEIOK 110 OTede-
CTBEHHOMY 3aKOHOJIaTe/IbCTBY (KpOMe Ha3BaH-
HBIX [TOJJO3PUTE/IbHBIX CHIENOK).

A.T. Kapaneros u A.JI. CaBenbeB B cBOEM
IIPeKPAacHOM MCC/IeJOBAaHNM [AI0T IIOHATHE
«ITaTePHATICTCKU OOYC/IOB/IEHHBIX» OTPaHM-
YeHUIl CBOOOJBI JIOTOBOpA — «02PAHUUEHUS,
Komopovle 8600AMCA He OIS 3AULUMbL UHMEpe-
C08 Mpemvux nul, obulecmsea U 20cyoapcmea
8 UENIOM U 0CHOB NPABONOPSOKA U HPABCIBEH-
HOCMU 8 YACMHOCMU, a 8 UenixX npedomspa-
WLeHUS UIU UCNPABTIEHUS MeX CUMyauuti, Koe-
0a 60715 KOHMpazeHma, KOMoOpPAas 6vipaxceHa
Unu Moxcem Obimv 6bipaxceHa 6 KOHmpakme,
He coomeemcmeyem momy, Kax 007120CPOUHbLe
uHmepecol 31mozo KOHMPAazeHma OueHuearom-
¢ 06wecmeom»10. OyeBuIHO, YTO IpU3HAHME

9 Tpaxpanckoe ynoxxenue lepmanun: BBonHblil 3aKoH K [pakpaHCKOMY yIoXeHUIo. 4-€ usp., nepepab. M.: Vn-

dorponuk Mepna, 2015.

10 Kapanemos A.I, Casenves A.J1. CBobona forosopa u ee npepenst. B 2 . M.: CratyT, 2012. T. 1: Teopetndecke,
MCTOPUYECKNE U TIOJINTUKO-TIPAaBOBbIE OCHOBAHMS IIPUHIUIIA CBOOOBI JOTOBOPA U €T0 OTPAHIYEHNIL.
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CHE/IOK HENeICTBUTENIbHBIMM B TeX CIIy4Yasdx,
KOIZIa 3aTparvBaeTCs JMIIb YaCTHBIN VHTepec
OT/Ie/IBHOTO JIMIIA VIIM OT/ENbHBIX JINLY, sSIBJIA-
eTCs IBHBIM ITaTePHA/IVICTCKI 00YC/IOB/IEHHBIM
OrpaHMYeHNeM CBOOOABI HOTOBOpa M WHBIX
IPaXIAHCKMX MIPaB (KOHEYHO, eC/IU pedb UJeT
O JBYCTOpPOHHEI! cieike). ABTOPBI fjajiee mpu-
BOJAT PsJi IPUYNH ONACHOCTY MHTEHCUBHOTIO
naTtepHaaM3Ma Jyis TPaKHAAHCKOro 000poTa,
B YNICJIe KOTOPBIX OTMEYa0T POCT HAarPy3K! Ha
CynebHYI0 CHCTEeMY, YXYALIeHe PeanbHOro Io-
JIOXKEHWs1 KOHTPAreHTOB I10 MHBIM [TapaMeTpaM
JIOTOBOPHBIX OTHOLIEHWII KaK eCTeCTBEHHYIO
KOMIIEHCALMI0 IIMPOKMX BO3MOXKHOCTEN IIO
OT/Ie/IbHBIM [TapaMeTpPaM U IPyTriie BO3SMOXKHbIE
MyHYcHL. [To HalreMy MHeHUI0, Bce 9T 00CTO-
ATe/IbCTBA B TOV VIV MHOJ CTEIIeHN TIPYIMEHM-
MBI 1 K BOIIPOCAaM PEryIMpOBaHNUs IOPOYHBIX
CIEJIOK.

Kak yxe ObIIO yKasaHO, He IOfBepraeT-
Csl COMHEHMIO OTCYTCTBUE 3HaUeHMs pa3Mepa
BCTPEYHOIO IIPEOCTABICHNA [y CIIy4aes,
KOIZla TIOTEHIMAJTbHO IOPOYHas CHelKa 3a-
TparmBaeT MyOMMYHBIN WA OOILIeCTBEHHBIN
uHTepec b0 KBanuQUIMPOBAHHBIN YacT-
HBIII MHTepec. B ToM >xe ciy4ae, ecmu pedb
U/ieT O MOTEeHI[Ma/TbHO MTOPOYHOI CHeNKe, 3a-
TparuBawIlell JUIIb OPAVHAPHBIN YaCTHBIN
MHTEpeC, OTCYTCTBME y4deTa PaBHOLIEHHOCTYU
BCTPEYHOIO IPEJOCTaBAeHUs U 6e3yCIoBHOE
NpU3HAHNE TaKOW CHENIKM HelelICTBUTEIbHON
[0 VHBIM IIapaMeTpaM IpefCTaB/seT CoOOiL,
BO-TIEPBBIX, SIBHbIII [TaTepHA/IN3M, BO-BTOPBIX,
IPUBOJNT K Ype3MePHOMY OIPaHIYEHUIO IIpaB
YYaCTHMKA, IPEJOCTABYUBIIEIO TaKOe PaBHO-
[IleHHO€e BCTpe4yHoe mpenocTasieHne. CaMm 1o
cebe (aKT paBHOLIEHHOTO BCTPEYHOIO IIPEO-
CTaBJIeHsI TOBOPUT O TOM, YTO CTOPOHA CIeTIKI
0CTasIach B PaBHOL[EHHOM 9KOHOMMYECKOM II0-
JIOXKEHUY OTHOCUTE/ILHOTO TOT0, B KAKOM I10JI0-
JKEHUY OHa Obl/Ia 0 VCIIONMHeHNs IIOTEeHIIATIb-
HO TTIOPOYHOI CeIKI; pasMep OTAAHHbIX Orar
paBeH pasMepy IOJTy4eHHBIX O71ar. B mogo6HoI
CUTyallMyt TOBOPUTb O HAIMYMU KAaKOTO-ubo

«IIPaBOHAPYIIEHNs», KaK XapaKTepU3yIOT He-
JIeVICTBUTE/IbHbIE CHIETIKY AT MCCTIeiOBaTeNelt,
a TaKXe 0 HEOOXOAMMOCTHU IIPUMEHITH 3a Ta-
KOe€ «[IPaBOHAPYIIEHe» YCTAHOB/IEHHbIE CAHK-
LIV, OYEBUIHO, HE IPUXOIANUTCSL.

COOTBETCTBEHHO, HET U HEeOOXOLUMOCTHI
JUIsI TOCYZapCTBEHHOI'O BMeIIATelIbCTBA B Ta-
KYI0 CHe/IKY B BUJie IPM3HAHNUA ee HeleliCTBI-
Te/IbHO U IPYMEeHEHVsI OCIEICTBUIT 9TOTO —
nofo6HBI  mopxon OymeT IPOTMBOPEYNTH
IPUHINITY «JO3VPOBAaHHOTO» IATepHAIN3MA,
BBIJIE/IS1€MOTO YIIOMSIHY TBIMIU aBTOPAaMI, a TaK-
XKe TIPUBOAUTD K YMAJEHUIO TPaKJaHCKUX
IpaB U CBOOOJ, OJJHOJ 13 CTOPOH CHEJIKH, IIpe-
JIOCTaBUBILE/l PaBHOLIEHHOE BCTPEYHOE IIpe-
JIOCTaBJ/IeH)e B CIJIy SIBHOV HECOpa3MEepPHOCTH
IpUMEHseMbIX OTPaHMYUTENbHBIX Mep ¥ JO-
CTUTaeMBIX TaKVIMU MepaMI LieJIeil.

CTONT OTMETUTH, YTO PAL CYHOB, OLIEHN-
Basl YC/IOBMsI KPEAUTHBIX JOTOBOPOB 00 yIia-
Te KOMUCCUIL 3a Te WV MHBIe HeicTBUs OaH-
KOB B paMKaX JaHHBIX KPEIVMTHBIX IOTOBOPOB,
IPUXOAMIN K BBIBOAY, UTO «yC/08Ue Kpeoum-
HO020 002080pa 0 B3UMAHUU KOMUCCUU 3a U3Me-
HeHue YCTIo6ULl 91M020 002080pa ABNIAEMCS He-
OeliceumenvHvIM, eciu 3aeMusuK He NOY4Us
BCMPEUH020 IK6UBAIEHMHO20 NPe0OCHABNIEHUS
6 pesynvmame maxoeo usmereHus»l; ykazan-
Hble YC/IOBYSA IOTOBOPOB IIPM3HABA/IICH HeJiel-
CTBUTE/TbHBIMU B 4acTu 2,

3aMeTuM — CyJbl OLleHuBamM He (opMasb-
HYIO CTOPOHY BOIpOcCa (II0JIOXKEHVs [JOTOBO-
Pa, X COOTBETCTBUE 3aKOHY U T. [I.), @ UMEHHO
(dbakTMIecKyo — ObIIO WM He 6BUIO CTOPOHE
II0 JIOTOBOPY IIPeJOCTAaBJIEHO paBHOLEHHOE
BCTPEYHOE MTPELOCTAB/IeHNE MU HeT.

[TonmaraeM, YTO HeT OCHOBAaHMII OTBEpraTb
TaKOJ IOAXOJ, ¥ B MHBIX CJTy4asx IPU PaccMo-
TPEHNM BOIIPOCOB, CBS3aHHBIX C ITOTEHI{MA/Ib-
HO ITOPOYHBIMM CHETKAMIL.

BesycnoBHO, MHpaBMIO O pPaBHOLIEHHOM
BCTPEYHOM IIPENOCTABIEHNN KaK OCHOBaHIe
JUIA OTKasa B IPU3HAHMMU CHE/IKM HelelCTBU-
TE/JIbHOV He MOXXeT INPUMEHATHCST 0e30r0BO-

! TTyreBopurens no cyne6roit npaxryke. Kpenur // CIIC «KoncynprantIlmocy.
12 TTocranosnenne ®AC Boro-Bsirckoro okpyra or 20.05.2013 o gery N A28-9130/2010 // CIIC «KoncynbraHt-
ITnoc»; TlocTanoBIeHMe ApOUTpasKHOTO CyAa Ypanbckoro okpyra ot 31.10.2014 N ©09-7194/14 o pgeny N A50-

23756/2013 // CIIC «Koncynsrantllmoc».
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pouno. Kak 6b110 yKa3aHO BbIIlIe, OHO He TO/DK-
HO OBITh MPUMEHMMO K HUYTOXKHBIM CIE/TKaM,
OpYMeHeHne TOCIeNCTBUI HeeICTBUTETb-
HOCTY KOTOPBIX CITYXKUT 3aluTe KBaIupuUIim-
POBAaHHOTO YaCTHOTO WIM 3HAYMMOro 0b1iie-
CTBEHHOTO M my6nnaHoro nHrepeca. Kpome
TOTO, HEBO3MO)XHOCTb IIPMMEHEeHMs IpaBuIa
PaBHOLIEHHOTO BCTPEYHOTO MPeOCTaBIeHNUS
MOXeT ObITh 00yC/IOB/IeHa, HAIIpUMep, 0C000ii
HeMaTepMaIbHON IIeHHOCTBIO IIpeMeTa CJiefl-
KI IJI1 CTOPOHBI, KOTOpPasi 3TUM IIPEIMETOM
pacropsiinaach, 60 MHbIMK (PaKTUIeCKUMU
obcTositennbcTBaMu. COOTBETCTBEHHO, IIPaBM-
JI0 PaBHOLIEHHOCT!U BCTPEYHOTO IIpeJoCTaBIIe-
HUS C/IeflyeT BBOJAUTH B KadeCTBe IPABOIPU-
MEHUTE/IbHON IUCKPeLVM, YTO MO3BOINT CYAY

YUUTBIBaTh KOHKPETHBIE OOCTOATENbCTBA Ka-
JKIOW MOTEHIMAIBHO MTOPOYHON CHIE/KIA.

Takoil TOXO/ TO3BOMUT MCK/ITIOYNUTH BO3-
MOXHOCTM C/Iy4ay 4Ype3MepHOTrO OrpaHuye-
HYs (YMaseHMs1) IPaXJaHCKVX TIpaB U CBOOOT,
CTOPOHBI CHENIKM B CJyd4ae, KOIZIa MMEITCA
dbopmanbHble OCHOBaHMUs MIPU3HATD ee Hefeli-
CTBUTEIBHOI, OffHaKo aKTnyeckass CTOPO-
Ha BOINpOCa B BMJE IOJY4EHNUSA CTOPOHAMMU
PaBHOLIEHHOTO BCTPEYHOTO IPESOCTABICHNUS
TOBOPUT 00 OTCYTCTBUM HapyLIEHNs IpaB 3a-
MHTepecoBaHHBIX i, OTHOBPEMEHHO 3TO
IIOC/TY>KAT IIO/THOM ¥ OCHOBATENbHOM peanusa-
LMY TIPUHIUIIA COPA3MEPHOCTU OTPaHNYEHNS
npas 1 cBoOOX B cdepe HeEICTBUTEIBHOCTH
CJIETIOK.
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O0b UMYLLUECTBEHHbIX OCHOBAHUAX
AODOUITNPOBAHHOCTU

E¢umos A.B.,
acnmnpaHT PIryrl

AdPummpoBaHHOCTD KaK PasHOBUJHOCTD
KOPIIOPAaTMBHOM BJIaCTM BO3HMKAaeT TOITA,
KOIZIa MeXJy CyObeKTaMyl BO3HUKAIOT CBOEO-
OpasHble OTHOIIEHMS BJIACTY ¥ TOJYMHEHMS.
B sapy6exHoil nuTeparype Ipu XapaKTepu-
CTMKE KOPIOPAaTMBHBIX OTHOIUEHMI JeIaeTCAa
0COOBIl aKI[eHT Ha KOPIOPATUBHON BJIACTIU.
Taxk, Parkinson J.E. ormedaeT: «kopriopaTuBHas
BJIaCTb HE ABJIAETCSA NI BOIIPOCOM PeCypcoB
U PBIHOYHOI Jom (pOpMaabHO He3aBUCHMBIX
ropugudeckux muy. OHa ABIAeTCA TaKXe pe-
3y/IbTaTOM CKOOP[VHVMPOBAHHOM [€ATeIbHO-
cTH MeXAy KommaHusmu»!. Ilpencrasnsercs,
4TO OCHOBaHMA apUINPOBAHHOCTHU CIIEHyeT
BBIABJIATH 4epe3 KpUTEpUIl CpeiCTBa BO3HMK-
HOBEHUA CIIOCOOHOCTY OKa3bIBaTh BIVSHNE Ha
IpeIPUHNMATENbCKYIO JeATENbHOCTD.

[puropam JVI.B. mmmer, 4yTo nyBMIMCTIYE-
CKas IOKTPMHA TPAJMIMIOHHO BBbIJE/AET YeThbl-
pe GOpMBI KOHTPOJIAA OJHOTO JIMIIA HaJl APYTUM:
VIMYILIeCTBEHHO-(DVHAHCOBOTO XapaKTepa, a TaK-
Ke JOTOBOPHOTO, IMYHOTO 1 OPTaHM3aLIOHHOTO
xapakrtepa2.IIpu 3TOM 11 BBISB/IEHNsI OCHOBA-
HUi adPuIMpoBaHHOCTI He ClIefyeT OrpaHM-
YMBATbCS TONBKO TIOHATUEM «KOHTPOJIb»; HE00-
XOJIIMO VICIIOZIb30BaTh IOHATHUE «BIVISAHME» KaK
0ortee MIMPOKYI0 KaTerOPMIO, CBA3AHHYIO C pea-
JIM3aryier OTHOILIEHNI B/IACTY U IIOAYVHEHA.

Xapakrepusyss IepBoe OCHOBaHIE 3aBMU-
cumocty, CepreeB A.l. oTmewaeT: «umylle-
CTBeHHO-(MHaHCOBass QopMa 3aBUCUMOCTHI

! Parkinson J.E. Corporate Power and Responsibility
University Press.2002. P. 6.

3aKJII0YaeTCs B IIpaBe COOCTBEHHOCTM B COOT-
BeTcTBUM ¢ 1.1 c1.209 I'K PO, B Hamem ciy-
yae — B IIpaBe COOCTBEHHOCTV Ha aKLuyu,
BKJIQ/pl, momu. Tak, misa npusHaHus nani ad-
GUIMpPOBaHHBIMU MIM  B3aVIMO3aBVICMBIMI,
IO71A TAKOT'O Y4aCcTHA JO/DKHA cOCTaBnATh20 %,
a 1A BXOXK/IEHNA /UL B OfIHY TPYIIITy JINLL Tpe-
Oyercs BrafeHne He MeHee 50 %»3. Mex/y TeM,
TaKOJ1 IOAXOJ, IIOABEPraeTcsl KPUTUKE KaK B Te-
opun, TaK U Ha IPaKTUKE.

Ecnmu  mmyIiecTBeHHO-(QVMHAHCOBBI  KpU-
Tepuil 0OBACHAETCS CCBUIKON Ha CT.4 3aKkoHa
0 KOHKYpEeHI[UN, TO IpobiemMa yCTaHOBJIEHUSA
KOHTpOJIA 4epe3 Ipeobiajiaroniee yqacTie Kak
pasHoOBUAHOCTY adPUIMPOBAaHHOCTM BBI3BI-
BaeT guckyccun. Hanpumep, Kytun O.E., pac-
cMaTpyuBas KOHTPOJIb OCHOBHOTO OOIecTBa
HaJl 1eATe/IbHOCTDIO I0YE€PHET0, MUIIET, YTO»-
IeICTBYIOIee 3aKOHOMIATeNIbCTBO HE PACKpPBI-
BaeT OIIpefie/ieHNe NPeoOIaaolero yJacTys
B YCTaBHOM KaIllMTaje, OJHAKO IIpeJlaraercs
MOHMMATDh IO, 3TUM TEPMUHOM TaKOe yda-
CTMe, KOTOpOe II03BOJIIET OCHOBHOMY 0O6Iie-
CTBY KOHTPO/IMPOBATb U ONIPefieNIATh pPelleHNs,
IpUHUMaeMble TOUYepHUM» 4.

Cyne6Has IpaKTIKa Yalle BCETO OIpefesaeT
npeobafaroliee ydacTie Kak BaajeHue 6onee
yeM 50 % akumir® (gonein). OmHAKO 3TO He BCer-
na BepHo. Tak, lIutkuua VI.C. oTmeuaeT: «ia
KBa/MUKALMU yIacTVsl KaK Ipeob1ajaroiero
OHO He 0053aTeIbHO JO/DKHO IpeBbIaTh 50 %

: Issues in the Theory of Company Law. New York. Oxford

2 Fpueopam U.B. 3aBucumbie opuandecKne mmna B rpaX1aHCKOM ITpaBe: OIIbIT CPaBHUTE/IbHO-IIPABOBOI'O MICCIIE-

moBaHus. M.: BontepcKmysep. 2007. C. 12.

3 .
Cepeees A.I. TpakIaHCKO-IIPaBOBOE IONOXeHMe a@uINpOBaHHBIX, B3aVIMO3aBUCHMBIX JIMI| ¥ TPYII JINIL:

Huc. ... xaug. ropuj. Hayk. M. 2010. C. 34-35.

4 Kymun E.O. OcHOBaHMS BO3HUKHOBEHUS XOIMHTOBbIX oTHOIeHnIT // FOpuct. Ne 14. 2012. C. 27-30.
> Tocranosnenne ®PAC Ypanbckoro okpyra ot 14 okrsabps 2013 r. Ned09-9807/13 mo meny NeA60-35169/2012 //
[9nexrponnbiit pecypc]. URL: http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=AUR;n=145149. ([lata 06-

pamenst: 10.03.2016).
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TOJIOCYIOIIMX aKIuiI ({o7Ieil B YCTaBHOM KaIlu-
Tajie) XO3sJICTBEHHOro obuiectBa. IIpyu MHo-
FOYMC/IEHHOCTY aKI[MOHEPOB WU YYAaCTHUKOB
U «PACIbUIEHHOCTV» KOHTPOJIBHOTO IIaKeTa
B OT/Ie/IbHBIX 001ecTBaX TpeOyeTcst 3SHAYNTeNb-
HO MeHbIIIee YMCIIO TOI0COB (1071e11),4TOObI O-
OUTHCA MONABJIAIONIETO BAMAHMA»O. TakuM 00-
pasoM, Ipeobajaroliee ydacTue B KaluTaje
caMo 10 cebe He BreyeT adpPUINPOBAHHOCTD.
AddunmpoBaHHOCTD IO JAHHOMY OCHOBAHMIO
BO3HMKAET IIPY HA/IMYNM y /IMIIA [IpaBa pacIo-
psoxeHus 6oree yem 20 % oO1iero Komr4yecTsa
TOJIOCOB, IPUXOAAIINMXCSA Ha TOTOCYIONIVe aK-
VI, TMO0 COCTABJIAIONIME YCTABHBII M CKJIa-
JOYHBIN KanuTal, BKaagwl, fomu. IlpencraBu-
TeNMM 3apyOeXHOV ILIKOIbI HPAaBOBOVl TEOPUM
VICXOIAT U3 TOTO, YTO (PUHAHCOBBII KOHTPOJIb
B KOPHOPATMBHBIX NUPaMUJaX MOXeT ObITh
U IIpY YpOBHE BJIafieHNsA HAMHOTO HIDKe, 4eM
20 % BIajeHus KaluTamom’ .

[Ipr 3TOM MMYIECTBEHHO-(DIHAHCOBOE OC-
HOoBaHMe adUWIMPOBAHHOCTY  HEOOXOUMO
OT/IMYaTh OT OPraHM3AIMOHHON (OPMBI 3aBMU-
cuMOCTI. AHammM3 3apyOeXHOro IpaBa CBHUfe-
TE/IbCTBYET O TOM, YTO OPraHM3AIVIOHHAS 3aBVICH-
MOCTb BBIp@XKaeTcs 4epes IPOLIeAypbl IIPUHATIS
pelieHnit. B Hayke oTMe4aeTcs, YTO IPUMEPOM
OpraHM3aLMOHHON (POPMBI 3aBUCUMOCTI B POC-
CUJICKOM IIpaBe MOXKET CITY>KUTb IHCTUTYT «30-
JIOTOV aKImm»...»8. Tak, cormacHo 4.1 ¢1.38 ®3
O IPVBATU3ALMY TOCYAPCTBEHHOTO ¥ MYHUIIV-
HJILHOTO MMYIeCTBA® «30710Tasl aKLVis» Ipe-
cTaB/sieT co0OJ IPaBO ITyOIMYHO-IIPABOBOTO
06pa3oBaHNA Ha y4acTyie B YIIPaBIeHUM AKIM-
OHEpHBIMY OOIIeCTBaMI, CO3[jaBAeMbIMII B pe-
3y/IbTaTe MPUBATH3ALMY VMYIECTBEHHBIX KOM-
IJIEKCOB YHUTAPHBIX IPEAIPYIATIIA.

B Teopum ormedaercs, 4TO «30/10TasA aK-
IVIsI» He SIBJIAETCA aKiyeil B 0ObIYHOM ITOHM-
MaHUU: He SIB/ISETCS LIeHHON OyMaroit, He OT-
HeceHa 3aKOHOM K YMCITy TaKOBBIX (cT.142, 143
I'K P®) n He mpefocTaB/isgeT CBOEMY BIafieNb-
Iy KaKX-1160 MMyIIeCTBEHHBIX NIPaB, B TOM
qJICIie IIpaBa Ha AMBUEH/BI, @ TAKOKe He VIMeeT
HoMuHanbHOI crommoctull. Ipencrasnsercs,
4TO OpraHNu3aIoHHas GopMa 3aBUCUMOCTH He
UMeeT YeTKVUX Kputepues. Bmecre ¢ Tem cymre-
CTBYeT TOYKA 3PEHNs, COITIACHO KOTOPOII IIpefi-
[I0/IaTAeTCsl, YTO OfHO JIMIIO MOXKET OIpefe-
JIATD TIOBEfIeHNe IPYTOro O1arofaps HaMINIio
OIIpeie/IeHHBIX B/IACTHBIX IIOJTHOMOYMII CTPYK-
TYPHO-OPraHNM3AIVIOHHOTO, YIIPaBI€HYECKOTO
xapakTepall. 9To m03BOIsIET TOBOPUTH O pas-
HOJI IIPaBOBOI IPUPOZE MMYIIECTBEHHO-(PI-
HAHCOBOTO ¥ OPraHM3al[MIOHHOTO OCHOBAHMII
apbUIMpPOBaHHOCTH.

O6001 B BBILIEV3IOKEHHOE, CIIEfyeT OT-
METUTb, YTO OCHOBaHUs apUINpOBaHHOCTI
PacKpbIBAIOTCA Yepe3 KpUTepUii CpefcTBa BO3-
HYIKHOBEHMsI CIIOCOOHOCT) OKasbIBaTbh BIINA-
HIle Ha IPeJIPUHIMATEIbCKYIO 1esITeIbHOCTD.
VIMy1iecTBeHHO-QMHAHCOBOE OCHOBaHIe
adpUIMPOBAHHOCTM YCTAaHAB/INBAETCA IIPU
OLleHKe BCeX CYIIeCTBEHHBIX OOCTOSTENbCTB
B UIX CUCTEMHOM eJVMHCTBE, TAaKMX KaK, HallpU-
Mep, PacIbUIEHHOCTb KOHTPOJIBHOIO IIaKeTa
aKIuii, obIiee KOMMIECTBO AKI[MOHEPOB U T.1.
YCTaHOBUTD JKECTKUII IIOPOT [JIA OIpefese-
HYIS1 JAaHHOTO OCHOBaHUA apUINpoOBaHHOCTI
IPEeJICTAB/IsIeTCsI HEBO3MOXHBIM. [Ipu arom
CIefyeT pasindaTh MMYIeCTBEeHHO-(QUHAHCO-
BO€ OCHOBaHME OT OPraHM3aI[IOHHOTO, HECMO-
TpsI Ha TO, YTO GOPMAJIBHO U TEPMUHOIOTIYE-
CKVI OHU MOTYT OBITH CXOXKVMIL.

¢ Kopnoparusroe npaso / Ots. pen. VI.C. lurknna. M.: BontepcKnysep. 2007 .
7 Cwm.: Orts E.W. Business Persons: A Legal Theory of the Firm. NY: Oxford University Press, 2015. P. 93.

8 Cepeees A.Il Yxas.cou. C. 36.

9 @3 or 21 gekabps 2001 r. Ne 178-D3 (pen. ot 29.12.2015) «O npuBartusanyn TOCYJapCTBEHHOIO I MYHUIMIIA/Ib-

Horo umyutectsa» // C3 P®. 2002. Ne 4. Cr. 251.

10 JTackuna H.B., Tumogeesa H.IO., Bupiokosa T.A., Tonosanv A.A., Cnecapes C.A. Kommentapuit k @3 or 21 pe-
Kabps1 2001 1. Ne 178-D3 «O npuBarusanuy rocyAapCTBEHHOTO 1 MyHUIIUIIATbHOTO NMYIIeCTBa» (II0OCTATEIHBIIL).

W TTucenxo K.A., Lundenuanu U.A., badmaes B.I. [lpaBoBoe perynmpoBaHne KOHKYPEHIUN 1 MOHOIIOMMNU B PO:
Kypc nexunit / Ilog pen. C.B. 3anonbckoro. M.:PAIL CraryT. 2010.
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HENMOUMEHOBAHHbIE [10IrOBOPbI
B POCCMUCKOM NIPPAXKOAHCKOM MNMPABE

AsumoBa E.A.

CTYAEHTKa 3 Kypca 04HOro puanyeckoro darkynsteta PocCcUMCKOro rocyapcTBeHHORO

yHMBEpCcUTeTa NpaBocyaus

Crarpss 421 Ipaxpanckoro kopmekca P®!
(mamee — T'K P®) mpoBosriamraer mpuHIMI
CBOOO/IBI BCTYIUIEHMsSI B JIOTOBOPHBIE OTHOLIIE-
HUs, CBOOOZIBI BBIOOpA KOHTPAreHTa, CBOOOJBI
BBIOOpa BUJia JOrOBOPA M CBOOOJBI COITIACOBA-
HIA YCTIOBUI JOTOBOPA.

ITynkr 2 cr. 421 I'K P® rnacurt, 410 «CTO-
POHBI MOTYT 3aK/IIOYMUTh JJOTOBOP KakK Ipef-
YCMOTPEHHBIIl, TaK ¥ He IPefyCMOTPEeHHBII
3aKOHAMJ WIM IIPAaBOBBIMU aKTaMm»Z. ITO
flaeT cBOOOY 3aK/TI0UEHsI HEITOMMEHOBAaHHBIX
IoroBopoB 1 o3HauaeT, 4yTo 'K PO He 3HaeT
3aMKHYTOTO ITIepeYHsA BUIOB cornamienmit. Cre-
JI0OBaTENIbHO, /I00asi JOTOBOPHAs KOHCTPYKLINA,
He MIPefyCMOTPEeHHasl 3aKOHOM U He IIPOTUBO-
pedamias eMy, IpU3HAETCS TOITYCTVIMOIL.

BocTpe60oBaHHOCTD  HENMOVMEHOBAaHHBIX
JIOTOBOPOB OOBSICHSETCS TeM, YTO MMEIOIN-
ecs JOTOBOPHBbIe KOHCTPYKL[MY HEe OTBEYAIOT
MHTepecaM YYacTHMKOB porosopa. Orcropa
Yy YYaCTHMKOB IONHasA cBobopma odopMIATbH
CBOVM OTHOLIEHMA TaK, KaK ITOCYUTAIOT HYX-
HBIM, He OTPaHMYMBASCH YK€ VMEIOLIVMIUCS
JIOTOBOPHBIMM KOHCTPYKImsiMu. OfHaKO faH-
Hasi cBoOOJja 3aK/II0UEHMS JII0OBIX JOTOBOPOB
He HOCUT 06e3yC/IOBHOTO XapaKTepa; OHa pac-
KPBIBAIOTCSA M B TO )K€ BpeMs OrpaHMYuBa-
eTCsl TaKVMM OLIEHOYHBIMY TOHATUSAMM, Kak
JI0OPOCOBECTHOCTD, Pa3yMHOCTbD, CIIpaBe/In-
BocTb. Ec/u xe moHMMAaTh CBOOOIY HOTOBO-
pa B aOCOMIOTHOM ee 3HaYeHUM, TO IPVHIINII

MOXKeT IIABHO II€PeNiTI B 3/10ynoTpebieHmne
IpaBaMI.

[ToHsATIE «HEIIOMMEHOBAHHBII JOTOBOP» He
JIMeeT JIETaJIbHOTO OIpee/ieHNsI B POCCUIICKOM
3aKOHOJATeNbCTBe. [I0aTOMy cumraeM Heob6xo-
[IMMBIM Pa3o0parbcsi, YTO MMEHHO IIOHMMAIOT
O]l TAaKVM HOroBOpoM. Tak, 3aKOHOHATETbCTBO
HOHMMAeT IOJ] TaKVM TEPMIHOM IOTOBOD, «He
IPeIyCMOTPEHHBI 3aKOHOM WJIY VHBIMU IIpa-
BOBbIMI aKTaMm»3. C OfHOI CTOPOHBI, 3aKOHO-
JlaTe/lb YKa3bIBAeT, YTO HEIIOVMEHOBAHHBI JI0-
rOBOP — 9TO JIOTOBOP, KOTOPBIIT HE IMEET CBOETO
VHAVBNAYaIbHOTO HA3BaHVsI, HECMOTPS HA TO,
YTO MOYXET COCTOSTH U3 M3BECTHBIX TPaKfaH-
CKOMY IIPaBy 9/IeMEHTOB (HArpuMmep, CMeIlIaH-
HBIJI HeIOMMeHOBaHHbI norosop). CymeOHas
IpaKTMKa 6orara MMEHHO TaK/MM TOroBopaMu.

[lpyrass mo3uiusi COCTOMT B TOM, 4TO He-
IIOVIMEHOBAHHBIIT JOTOBOP — 3TO JIOTOBOP, He
VIMEIOLINIT  KAaKOro-Mbo 3aKOHOJATETbHOIO
perynnpoBaHus, XOTs OH U YIIOMUHAETCS B Ka-
KOM-/IM60 3aKOHe MMM MHOM HOPMATUBHOM
IIPaBOBOM aKTe>.

B03MOXXHO Tak)Ke IOHMMaHIe HellOVMEeHO-
BaHHOTO JJOTOBOPA KaK CUTYAIiM, KOTJja MeX-
Iy CTOpoHaMM (aKTUIECKV MOTYT CIIOXKUTHCS
[IPaBOOTHOIIEHNUS, ¥ 3T IPABOOTHOLIEHVS
paspelleHbl 3aKOHOM (HaIIpuMep, B CaMOM 3a-
KOHEe yKa3aHO, YTO TaKye IPaBOOTHOLIEHV
MOT'YT BO3HMKHYTb; B JAHHOM CJIy4ae JOTOBOP
ClefyeT MOHMMATh KaK IIPaBOOTHOLIEHNE), HO

! Ppaskmanckuit kogiekc Poccuiickoit ®emepannu (dacts meppas) ot 30.11.1994 Ne 51-®3 (pen. ot 13.07.2015) //

Poccmiickast razera. 1994. 8 nexabpst. Ne 238-239.
2 Tam xe. I1. 2 cT. 421.

3 Tpaxxmancknit kopiekc Poccuiickoit ®enepannu (qacts nepsas) ot 30.11.1994 Ne 51-®3 (pen. ot 13.07.2015). I1.
2 cr. 421 // Poccmiickas razera. 1994. 8 nexabpst. Ne 238-239.

4 Cm.: Hocranosnenne ®AC Cesepo-Kaskasckoro okpyra ot 20.12.2006 N ®08-6456/2006 1o seny N A61-
816/2006-6 // CIIC «KoncynbranTllnoc».

> Hanpumep, JoroBOpbI, yKasaHHble B HamoroBom komekce, [pamocTponTenbHOM 3aKOHOIATENbCTBE, B Komekce
TOPrOBOTO MOpeI/IaBaHN.
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He MMeKT AOo/DKHOro perymnposanuda. Cropa
OTHOCATCA CUTYalUy NP 3aK/IIOYEHUM [OT0-
BOpa CypporaTHoro MarepuHcrsa. CyIecTBo-
BaHl€e TaKOrO NPaBOOTHOILIEHNA YCTAHOBJIEHO
CemerntubIM KogekcoM PD6 i1 @3 «O6 ocHoBax
OXpaHbI 3[J0pOBbA rpaxkaaH B Poccuiickoitr Pe-
mepanmm» ot 21.11.2011 Ne 323-D37.

V1, HakoHel, ocnefHee MOHMMaHME JOTOBO-
Pa KaK HEIIOVMMEHOBAHHOI'O — 3TO CYIL[eCTBOBA-
HJ€ TaKOTO IPAaBOOTHOIIEHNA U CHEIKU, KOTO-
pble aOCOMIOTHO HMUIJIe He yKasaHbl. HaBepHoe,
TPYAHO M300pecTy TaKoy I0pUAndeckmit Gaxr,
KOTOPBII CTaHET OCHOBOI JloroBopa 1 Oyper
VIMETb MIHOE COfiepyKaHue [0 CPAaBHEHMIO C OObIY-
HBIMM JOTOBOpPaMM ¥ VHYIO HAIIpaBJI€HHOCTbD.
[IocKOMbKYy COBpeMEHHAs peaslbHOCTb [MHa-
MIYHA VI 9KOHOMMIYECKIE OTHOLIEHNS Pa3BUBa-
IOTCA CO CTPEMUTENIBHOM CKOPOCTBIO, BO3MOX-
HOCTD CYL[€CTBOBAHMA VHbIX, OT/INYHBIX OT YK€
M3BECTHBIX JJOTOBOPOB HE MICK/IIOYaeTcA. Puck-
HEM IPEATIONOXUTh, YTO TaKye [JOTOBOPHbIE
KOHCTPYKL[MY MOTYT OBITh PacIpOCTpaHEHbI
B JVHAMIYHO Pa3BUBAIOMINXCS cdepax — B Me-
AUIVIHe, MUKPOOYOIOrNY, IPOMBIIIIEHHOCTY,
CelbCKOM Xo3slicTBe. Tak, B MeAMLMHE Cyllle-
CTBYIOT CUTYyalii TPaHCIUIAHTALM 4YeloBe-
YEeCKMX OPraHOB MM KOXKHBIX IIOKpOBOB. Kax
C TOYKY 3peHus IpaBa KBaMUIMpOBaTh Ta-
Kne oTHomeHuA? Ecim 3To ycmyra, To ycmyra
B YaCTU JIeATEIbHOCTY MEJVUKOB II0 IlepecajKe
OpraHa C JCIO/Ib30BaHMEM CBOEro 0060pyHoBa-
HIISA, SHAHU U KBa/IMUKALIUNL.

A oTHoOIIEeHNA IO TOBOAY IPeNOCTABIEeHU
OpraHa MeVLIVIHCKON OpraHM3anye penumm-
enTy? Ilo peiicTByrolEMy 3aKOHOHATENbCTBY
OpTraHbI He MOTYT OBITh IPEMETOM KaKOTO- /-
60 norosopa. Mo)XHO KBamupuUIMpoOBaTh TaKue
OTHOILIEHMA KaK II0KePTBOBAaHME CO CTOPOHBI
moHopa. JloroBopoM mofipsAfia TaKyue OTHOILE-
HMA TAaKXXe Ha3BaTh He INPENCTaBIAETCA BO3-
MO>KHBIM (32 MCKJIIOYEHVEM, eCI OpraH ObLI

CO3JIaH MCKYCCTBEHHO, TO MOTYT IIPUCYTCTBO-
BaTb 9/IEMEHTHI CMELIAHHOCTY IIOAPSA/ia U Me-
JUIVHCKUX YCITYT), TIOCKO/IBKY BellleCTBEHHBIN
pe3yIbTaT HEBO3MOXKHO JOCTIYb.

Bonpoc npusHaHuA Takux ZOrOBOPOB HEIO-
MIMEHOBAaHHBIMM ¥ 3aKOHHBIMU OyeT IeIMKOM
Jie/lerpoBaThes cygaM. Ha Ha B3Iz, npy KBa-
/uQUKAIMM TOroBOpa KaK HEMOMMEHOBAHHOTO
CTOMUT VICXO[JUTb M3 HAIPABJICHHOCT! JOTrOBOpa
u obbekra. Hanpap/ieHHOCTb TOroBopa IposiB-
JIAeTCS B COBMECTHOJ HaITPaB/IeHHOCTY BOJIEU3b-
ABJIEHVIA CTOPOH, B ITPEC/IEOBAHNI «MHTEPECHOI!
M HeoOXOIMMON» IIe/N, @ TaKKe HalleTIeHHOCTH
Ha pe3y/nbTar. Ecm HerouMeHOBaHHBIIT JOTOBOP
uMeeT HOBYIO, Hen3BecTHYI0 'K PO Hampasien-
HOCTb, TO C/IeflyeT HPVMEHATh OOIiyie HOPMBI
JULAL IOTOBOPOB, @ TaK)Xe OOJIBIIYIO PO/Ib UTPAET
Tpoliecc ToNKoBaHusA. UTo KacaeTcst 00beKTa J10-
rOBOpPA, TO CYMTAETCS, YTO IepedeHb 0OBEeKTOB
TpaXXJJAHCKOTO 060pOTa 0603HAYEH KaK MICYEPIIbI-
BAIOLIVIA, OJ{HAKO B JAHHBI/T MOMEHT COIJIACUTBCS
C 9TUM TPYJHO, TaK KaK B 000pOTe y4acTBYIOT
Je/I0BeYeCKye OpraHbl (MbI TOBOPUM O 3aKOHHOM
000poTe), yenoBedecKue TKaHW, KPOBb, B UH-
dbopmanoHHoIT chepe pacIipoCcTpaHeHbI CHoEKN
C JOMeHHbIMY MeHamu. TpyznoBast GyHKIMA pa-
OOTHMKA KaK IIpeMeT JOroBopa ayTcTapduHra
TaK)Ke MOXKeT ObITh 00'bEKTOM 060pOTa.

Oco06blit  MHTEpec IPefCTAB/IAT JIOTO-
BOppl B cdepe mpaBa WUHTENIEKTYaTbHON
COOCTBEHHOCTY, @ IMEHHO JOTOBOPBI Ha CO-
3naHMe CIy>XKeOHBIX IpousBefeHuil. B coor-
BeTcTBUM cO cT. 1295 'K P® aBTOpCcKOE mpaBo
Ha pe3ylIbTaT MHTE/UIEKTYaJIbHO JiesATesb-
HOCTY IIPUHAJJISKUT aBTOPY, HO UCKIIIOYN-
Te/IbHOE IIPAaBO Ha C/Iy>KeOHOe IMpOoN3BefieHNe
IPMHAJIOKNAT paboTORATeNI0, eC/I MHOe He
IpeflyCMOTPEHO JOTOBOPOM MEXK/y CTOPOHA-
mud. CypmebHas npakTuka 6orata mpuMepamu,
KOTJJa MCKTIOYNTE/TbHBIMY IIpaBaMy BJIaJiei0T
KOMMepuecKkye opraHmsanunu’, HO cynbda

6 Cemertnbiii komekc Poccuiickort @emeparym ot 29.12.1995 Ne 223-®3 (pen. ot 28.11.2015). I1. 4 cT. 51 // Poccwmit-

cKas raseta. 1996. 27 auBapa. Ne 17.

7 @epepanbhblit 3aKoH oT 21.11.2011 Ne 323-03 «O6 ocHOBax oxXpaHbI 3[0poBbs rpaxaan B Poccuiickoit Pepepa-
um» (pef. ot 13.07.2015, ¢ m3m. ot 30.09.2015). I1. 9 ct. 55 // Poccuiickas rasera. 2011. 23 Hos6ps1. Ne 263.

8 Ipaxxpanckuii kogekc Poccniickoit Peneparnym (dactp yeTBepras) ot 18.12.2006 Ne 230-D3 (¢ u3M. 11 HOIL., BCTYIL
B cuy ¢ 01.01.2016). ITr. 1, 2. Cr. 1295 // Poccmitckast rasera. 2006. 22 fekabpst. Ne 289.

9 Pemenue o ey 2-388/2016 ~ M-280/2016 [dnextponusiit gocryn] https://rospravosudie.com/court-urenskij-

rajonnyj-sud-nizhegorodskaya-oblast-s/act-523849423/
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3TUX MCKIOYNTENbHBIX IIPaB OCTAETCA HEU3-
BECTHOII, eC/lM KOMMepuecKass OpraHmusalu-
A-paboromarens MMKBUAMpyercsa. V3 cMmbicia
cT. 1295 'K P® M0XXHO IpeAnonoXuThb, YTO
VICK/IIOUNTE/IbHOE ITIPaBO Ha IPOM3BeJeHNe
MOXeT BEpHYTbCA aBTOpPY, ecnmu paboTopa-
TeTb He OyJeT MCIOTb30BaTh 9TO IIPOV3BeLie-
HUe B TeYEHIEe TPeX JIeT.

Kak BuamM, BO3BpaT MCK/IIOYNUTETBHOTO
IIpaBa aBTOPY OCYIIECTB/IAETCA B paMKax Cy-
IIeCTBOBAHNSA 1eVICTBUTEIbHBIX TPYAOBBIX OT-
HOLIEHMIA, @ TVMKBMAIVA OpPraHM3aLUU Ipel-
IojaraeT IpeKpalleHne BCeX OTHOLIeHMI, 1,
CNIeJlOBaTeIbHO, HMKAKOTO BO3BpaTa MCKIIIO-
YJTETbHOTO IIpaBa OCYLIeCTBIATbCA He OyfeT,
TaK KaK 3TO He IIPelyCMOTPEHO JelICTBYIOLIVIM
3aKOHOZATENbCTBOM. MOXXHO IIPeAIOI0KNUTD,
4TO TaKoe IpOM3BeJleHMe TepelifieT B paspsf
obujecTBeHHOro jocrosHusa. Ho mo cMbic-
ny crateit 1281, 1282 I'K P®10 nepexon pe-
3yJbTaTa MHTE/UIEKTYaTbHON COOCTBEHHOCTH
B pa3pAj 00LIeCTBEHHOTO JOCTOSHUA CBA3aH
C IpeKpalleHNeM HeiCTBIS UCKIIOUNTETbHO-
ro ImpaBa B CBA3M CO CMEPTbIO aBTOpa U MC-
TeUeHNN CeMUJeCATH JIeT II0C/Ie ero >KU3HIUL.
Hymaercsa, 4TO 3TO ABIAETCA CYIECTBEH-
HBIM HapylLIeHJeM IIpaB aBTOpa, B TOM YNC-
ne Ha BosHarpaxpeHue. KoHeuHo, cremyeT
UCXOAUTb M3 TOTO, KaKOe MMEHHO CO3[aHO
IIpou3BeJieHNe, HO B TO )XKe BpeMs He Clefly-
eT 3a0bIBaTh M O LIEHHOCTYU IIPOU3BEIEHUA.
B cny4ae ecnm pesynbTaT MHTENIEKTYaabHO
IeATeIbHOCTY ITIPeACTAB/IsAET COOO0Il IPOPHIB
U VMHHOBAIMIO B KOMMEpPYeCKO JieATe/IbHO-
CTHU, TPaKHAAHCKOM 000pOTe, TO COBEPIIEHHO
He0OOCHOBAHHO JIMIIATh aBTOpa BO3HATPaXK-
[IeHUA JIUIIb TONBKO IMTOTOMY, YTO €T0 HEKOMY
BBII/IAYNBATb.

Hymaetcs, 4To clefyeT UCXOAUTD U3 TOTO,
4TO CTaj0 MPEAIOChIIKON CO3JAaHMUA TOTO
WINM MHOTO pe3yabTaTa WHTEeNIeKTya/lbHO

NeATeTbHOCTY, KTO SAB/IAJICA VHNUIMATOPOM
co3faHus. B eiCTBUTEIbHBIX TPYOBBIX OT-
HOILIEHUAX — 9TO pabOTORATENb, HO €C/IN TPY-
JIOBBIE OTHOLIECHMA IPEKPAIIA0TCA, TO HE0O-
XOJVIMO 3aK/TIOYNUTD JOTOBOD (€ro, o Hauemy
MHEHII0, MOXXHO OTHECTM B paspsiJ HeIou-
MEHOBAaHHBIX), KOTOPBII OymeT HalpaB/IeH
Ha Jja/lbHeillllee JCIO/Nb30BaHMe pe3y/IbTaTa
MHTEIEKTYa/IbHOI JIesATebHOCTH (usnde-
ckoro nuua (ObIBIIero paboroparens) U ero
00513aHHOCTM BBIIIAYMBATb BO3HATpaXK[e-
HIUe (QU3NYECKOMY JMIY-aBTOpy (OBIBIIEMY
paboTHUKY). BHemrHe Takoll OroBOp IOXOX
Ha JIOTOBOP JIMIIEH3MPOBAHMs, OFHAKO CylIle-
CTBEHHBIM OT/INYMeEM OYeT SIBISITHCS TO, YTO
B MOMEHT 3aKJIIOYeHMs IOTOBOpa aBTOP IIPO-
U3BefleHNsI He 0071ajjaeT MCKTIOYNMTe/IbHBIMU
paBaMH, a, 3HAYNUT, PACIIOPSDKATHCS UMY He
MoxxeT. TakuM 06pa3oM, B TaKMX OTHOIIEHVAX
leTaeTcA yIop Ha JOoOPOCOBECTHOCTb U yBa-
JKeHIe [IPaB aBTOpa CO CTOPOHBI OBIBIIIETO pa-
6oropmaTens. VInm >xe Kak OffiH U3 BapMaHTOB
HoBefieHNs1 paboTofaresns, KOTOPBI PeLIVI
OPEKPATUTb [IeSITETbHOCTD  IOPUJUIECKOTO
JINLIA, TTOJTHOCTBIO I OKOHYATEeJIbHO IlepefaTh
II0 IPaXk/JaHCKO-IIPAaBOBOMY JIOTOBOPY MCKJIIO-
YITe/IbHBIE [IPaBa Ha Pe3Y/IbTaT MHTE/IEKTY-
aJIbHOJI JIeSATeIbBHOCTI aBTOPY.

[Tpouecc BBIABIEHMS M 3aK/TIOUEHMsI HEIlo-
MIMEHOBAaHHOTO JIOTOBOpA JOCTAaTOYHO TPY/O-
eMKmit. B cymeOHOI npakTuke MMeEOTCA HpuU-
Mepbl, KOIZla CTOPOHA caMa M3BSBIAET, YTO
K CIIOPHBIM IIPABOOTHOIIEHMSIM IIPUMEHSIIETCS
aHasorus sakoHall; cutyannm, Korga cynsl 3a-
TPYRHAIOTCS B OIpEfe/IeHNy BUfA ITOTOBOpa
1 06palaloTCA K HAyYHOMY Co001ecTBY 25 cyp
CaM yKasbIBaeT, YTO MEX/Y CTOPOHAMM 3aKJII0-
YeH HeIIOVMEHOBaHHBIII OTOBOP, B TO BpeMs
KaK CTOPOHBI I10/IarajIy, YTO VMEIT OObIYHBII
TPaXXIAaHCKO-TIPaBOBOIl  moroBopl3; ObiBaer,
YTO CTOPOHBI He COIVIALIAIOTCS C BBIBOZIAMM CY-

10 Ipaxxpanckuit kogekc Poccnmitckoit @eneparnun (4actp dyerBepras) or 18.12.2006 Ne 230-D3 (¢ usm. u por.,
BCTYIL B cuny ¢ 01.01.2016). IT.1. Cr. 1281; IT.1. Ct. 1282 // Poccuiickas rasera. 2006. 22 nexabps. Ne 289.
11 Cm.: TlocTanosnenne CeapMOro apOUTPaXHOTO aNe/UIAMOHHOTO cyaa ot 23.09.2015 Ne 07ATI-8250/2015 1o

memy Ne A45-4670/2015 // CIIC «Koncynprantllnoc».

12 Cm.: TlocTanoBnenue JleBATOro apOUTPaKHOTO AME/UIAMOHHOTO cya ot 22.06.2015 Ne 09ATI-20888/2015 1o

memy Ne A40-111561/13 // CIIC «Koncynprantllnoc».

13 Cm.: TlocTanosnenne TpuHAIATOTO apOUTPAKHOTO ATI/UIAIMOHHOTO cyaa ot 11.09.2015 Ne 13ATI-16670/2015

o meny Ne A21-1974/2015 // CIIC «KoncynbranTlInoc».
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JIOB O TOM, YTO JOTOBOP SIB/ISIETCSI HEIIOMMEHO-
BaHHbBIM 4,

M3 3TOro MOKHO ¢Je/1aTh BBIBOJ, YTO TPO-
[ECC 3aKIIOYEHHS HENOMMEHOBAHHBIX JIO-
TOBOPOB OYCHb JMHAMHUYCH. Buaurcs, dTO
B Oymymem y npodecCHOHAIbHBIX M HEIpO-

(dbeccuoHaNbHBIX YYACTHUKOB SKOHOMUYECKOTO
000poTa MpomaseT CcTpax 3aKITIOUEHUS TAKHX
JIOTOBOPOB, YTO TO3BOJIUT UM OCYIIECTBISThH
CBOOOJIHYIO NIESATENbHOCTh, HAIPABIECHHYIO Ha
o0ecrevyeHre U peaan3auio CBOUX HHTEPECOB
Y TIOJTyYEHHUSI BBITOJIBI.

14 Cm.: [locTanosnenue Ap6urpaxxuoro cysa MockoBckoro okpyra ot 30.07.2015 N ©05-7037/2015 no memy Ne

A40-40150/14 // CIIC «Koncynbrantllnmoc».
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UCTOPUA NOAIOTOBKU KALIPOB
and OPrAHOB OPULOUYECKOU CINTYHKBbI
BOOPYHEHHbIX CUJ1 POCCUM

Cuéunes C.C.
CTyneHT 4 Kypca

PoccuicKoro rocyapcTBeHHO0 yHUBepCUTETa NpaBoCyanA

Kak u3BecTHO, 3apoxJeHNe IOPUANYECKON
cmy>x6s1 BC PO 6epet cBoe Hauamo OT eTPOB-
CKUX BPEMEH, TAKXXE M 3apPOXK[EHME BOECHHO-
r0 M IOPUAMYECKOTO 0OpasoBaHUs IIPOXOLUT
B 9TOT e nepuop. Vimenno npu Ilerpe I B pyc-
CKOJI apMmyu ObUIM YYPEX[EHBI HO/DKHOCTI,
KOTOpble TpebOoBam OIpeeNeHHON OpUAn-
YeCKOJl ITOATOTOBKY, 3HAHUA BOEHHOTrO U 00-
IErO 3aKOHOJATE/IbCTBA ¥ YMEHUA IPUMEHATD
3aKkoHbl. UTO KacaeTcs IepBbIX Y4eOHBIX 3aBe-
JIEHNIA, T7ie TOTOBWIN TOT/IA ellje ayJUTOPOB, TO
OBUT M3JlaH MMEHHOII yka3 uMieparopa Ilerpa
I or 11 anpensa 1719 1., KOTOPBIM OH «IIOBETIET»
Habuparb B BoeHHYI0 KO/IIETHIO [ HAYKN ay-
IUTOPCKUX [/l peOsT 13 MIJIIXeTCKMUX HeopOoc-
neit. CorlacHO 3TOMY JKe YKa3y M3-3a HEXBATKI
Iefjarorn4ecknx Kagpos Iletp mpurmaman nHo-
CTPAaHHBIX CIIeMAaINCTOB n3 Yexmm, a BCKope
Hayasl OTIPAB/IATh TyA Ha O0y4eHye U HalIMX
HNUIAXeTCKUX feTein. Ho, K coxxanennro, moaro-
TOBKa ayJUTOPOB M3 IOTYTPaMOTHBIX HVDKHUX
4JHOB He IpUBe/Ia K XKe/laeMOMY pe3y/nbraryl.

B manpnernmem npasurenu Poccuiickoit nm-
Hepuy IPOJOJ/DKA/IM OTKPbIBATh Ha 6a3e obuie-
00pa30BaTebHBIX, TPAKAAHCKIX YIPEXK/eHNI
cIlenyanbHble KIaccel wim kowernn. O6pa-
TVYIM BHYMaHJe Ha MHTepecHbI (akT: B 1732 I.
uMneparpuia AHHa lJoaHHOBHa y4penwia
IUIAXETCKUIA KOPITYC I ITOBEJIe/Ia OPTaHN30BaTh
B HeM Kadenpy /I MpernofaBaHys 0punde-
CKUX HayK «y4eHbIMU-npodeccopamm». ITpn

yIpex/ileHNM KaJieTCKOro KopIryca 6b110 ompe-
Jle7IeHO IpernojaBaTh B HeM IOPUCHPYHEHINIO
TeM U3 KaJIeTOB, KOTOpble ObUIN He CIIOCOOHBI
K CTpOeBOIT Cay>xbe mmm cumranu ceba Horee
CKJIOHHBIMU K CIyx6e crarckoit. Ilomarao,
YTO 3TO Jie/Ia/I0 MeHee IPeCTVDKHOM JO/DKHOCTD
ayguTOpa, M MAJI0 KAKOJl MOJIONON YeloBeK
B Te TOJbl NIPM3HAJICA OBl B CBOEV HETOTHOCTH
VWIM CKJIOHHOCTM K TPaKJAHCKOM (CTaTCKOL)
cyx0e WM XOTeN, 4YTOObI ero MpU3HAIU Ta-
koBbIM. ITpu Cenare n BoenHoit xommerun cy-
IIeCTBOBA/IM KO/IETMM-IOHKepa (J/Is1 JBOPSIH),
I7ie molmydanu obpasoBaHue JIIOAV, 3HAKOMBIE
C TOCY/IJapCTBEHHBIMU ¥ BOGHHBIMM 3aKOHAMM
U fienonpousBopcTBoM. Ho pesynbraTer 06yye-
HUA B Hell ObUIM BecbMa HeyIOB/IETBOPUTENIb-
HBIMU, 103TOMY umneparpuna Exarepmna II,
B 1762 1. ynpasguus CeHaTCKYI0 JBOPSAHCKYIO
IIKONTy I OTMEHVB 3BaHMe KOJUIeTUN-IOHKepa,
HoBeslefla OTKPBITh K/IAcChl IOPUCTIPYAEHIIVN
P IUIAXeTCKOM KOPITyCe 1 yCTAHOBUTD IPaK-
TUYECKMe 3aHATYA VICKITIOYNTE/IbHO IS O3Ha-
KOMJIEHIA C CYHOIPOM3BOJCTBOM ayAUTOPOB
U3 KaZleTOB CTapliero Bospacra. Vimmeparop
ITaBen I BocctaHOBMI CeHATCKYIO HIKOMY TIOf
Ha3BaHMEM «IOHKEPCKOI»3.

B 1812 r. ynpasgHum reHepan-ayguTopuaT
nocne 15 met ero CYH.[eCTBOBaHI/IH4. Bumumo,
HOHAB IpO6IeMy IUIOXOro KadecTBa oOyde-
HUA — OTCYTCTBME CaMUX IIpelofiaBaTeriel,
B 1827 r. Anexkcanpp II nmpum Cankrt-Ilerep-

1 Posenzetim M.I1. O4epK UCTOpUM BOEHHO-CYIHBIX yupexpaenuit B Poccuu mo konunust [letpa Bennkoro. CI16.,

1878. C. 175.

2 Tlonuoe cobpanne 3akoHoB Poccuiickoit umnepuu. CII6.: Tunorpadus 2 otyienienns co6CcTBEHHOI €ro nMIIepa-
TOPCKOTO BemdyecTBa KaHuenapun, 1832. T. VIIL. 5811, 5866; T. XII. 9532.
3 Cm.: XKypHanbl 3acefaunii KonpepeHn BoeHHO-FOPUINYECKOil aKaJleM1y 3a NCTeKIIee lecaTuneTne ¢ 1878

1879-r0-1888-1889 yuebHsIe roppr. CII6., 1889. C. 160-161.

4 Xmapa H.V. Kparkuit ouepK UCTOpUM BOEHHO-IOpUmIeckoro obpasosanus B Poccun. M., 1999. C. 15.
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OyprckoM 6aTanbOHE BOEHHBIX KaHTOHMCTOB
yupeoun «BOEHHO-YUUTENbCKUII MHCTUTYT»
I/ TIOATOTOBKM YUMUTeNell U3 KAaHTOHUCTOB,
KOTOpbIe HAIIPaB/IsIUCh Ha CTY>KOy B y4eOHbIe
3aBefleHMsI BOEHHOTO BeJOMCTBa. JIHTepec-
HO TO, 9YTO MHCTUTYT OBUI 00513aH «YYEHMKOB,
MeHee CIIOCOOHBIX B Y4YUTeNA, NPUTOTOBIATDH
B aypuropbl»’. IlpencraBisercs, 4To M3Ha-
YaJIbHO IIOATOTOBKE ay[JUTOPOB He IpUjaBa-
mm 6onpuioro sHayeHysA. Ho u sTor mHCTUTYT
OBLT 3aKpBIT, @ HOTOM B 1832 I. mpeob6pa3oBaH
B ay[JUTOPCKYIO MIKOMY, C KOTOPOIl HaYMHAETCsA
HOBBIJI 3TaIl Pa3BUTKA OPUAMYECKUX KAPOB
BOOPY>KEHHBIX CUJI B 1I€/IOM.

VTtak, Havyajo CIenyuaJbHOMY BOEHHO-I0-
puagyeckoMy obpasoBaHuio B Poccum 6b110
MOTIOXKeHO co3panneM 10 Hos6pst 1832 1. camo-
CTOSITE/IPHOTO Y4eOHOTro 3aBefieHus I IOf-
TOTOBKM BOEHHBIX 3aKOHOBENOB — AyAUTOp-
CKOJ IIKOJBI, IpeJHa3HAuYeHHON «CHA0>XXaTh
BOEHHO-CYXOIIyTHO€ U MOPCKOE BeSOMCTBO
ayAuTOpamy, 06pa3soBaHHBIMM COOTBETCTBEH-
HO OO0S3aHHOCTAM cero 3BaHUA»S. ObydeHne
ayJUTOpPOB B AyAMTOPCKON ILIKOJIe HaKe Ipu
BCEM HECOBEPIICHCTBE Y4eOHBIX IIAHOB B OT-
HOIIEHNM, KaK OOIIero, Tak ¥ IOPUANIECKOTO
o6pa3oBaHus, Bee xKe ObIIo addeKTUBHEe, YeM
B lenepan-ayguropuare, B YTONOBHBIX Jemap-
taMeHTax CeHaTa 1 B AyIUTOPMATCKOM Jenap-
TaMeHTe C OpfjoHaHC-ray3amu’. B 1846 r. mkoma
OblIa TpeobOpasoBaHa B AyAUTOPCKOE YUMIN-
me. Ho y4eOHble ITaHBI HE COOTBETCTBOBAIU
fopuindeckoyt peanbHocTH. OOIEN3BeCTHO,
4TO B Hayasie BTopoii nonosuubl XIX B. Poccusa
BCTYIMIA B IIOJIOCY NPOTPECCUBHBIX pedopm
BO MHOI'MIX TOCYHapCcTBeHHBbIX cdepax. Pedop-
MBI KOCHY/INCh B TOM YNC/Ie U IOPUANIECKOTO
06pa3oBaHNA U OPUCTIPYAeHIUY B LestoM. Ho-
Bble CYZIbl: B IIpefienax Iry0epHuy, COCTaBIIAB-
IIeit Cy/ieOHBIN OKPYT, CO3/IaBajICsl OKPY>KHOI

cyn. CynmebHas manara oObefMHSTAa HECKOTIb-
KO cymeOHBIX okpyro. Kak mpasuio, pee-
HIISI OKPY>KHOTO Cyfia U CYHeOHBIX Iajar mpu
y4acTMM IPUCKHBIX 3acefaTesieil CYUTAINCh
OKOHYATe/IbHBIMI 1 MOITIM OBITH 00>Ka/I0BaHBI
TO/IKO B TOM C/Iy4ae, eC/Iy HapyIIa/uCcs IOps-
JIOK CYZIOIIPOM3BOACTBA. BpIcIeli KaccalyoH-
HOIl MHCcTaHuuen sABsAnca CeHar, KOTOPBIN
IpUHMMAJT alle/UISILNN Ha CyfeOHble peleHs.
Il pasbopa He3HAYMTETbHBIX IIPaBOHApPYILe-
HUI ¥ TPXXIAHCKMX MCKOB 1o 500 pyo. B ye3gax
I TOPOJIaX CyIIeCTBOBA MUPOBOI cyA. Mupo-
Bble CyIbJU BBIOVMPAIVCh Ha Ye3IHBIX 3eMCKUX
coOpanmsax. VIX cocTA3aTeNbHOCTD U BBefjeHNe
MHCTUTYTa MPUCSHKHBIX 3acefareneil TpeboBa-
JI0 TIPUTOKA BBICOKOOOPA30BAHHBIX IOPMCTOB.
Boennas u BoeHHO-cyzieOHBIE pedopMbI 00Y-
CJIOBW/IN JIa/IbHeliIee Pa3BUTIE BOCHHO-IOPM-
IV4YecKo Teopun u npakTukyu B Poccum. Bos-
HVIK/Ia HAaCYI[Hasl IIOTPeOHOCTb B OUIIEPCKUX
Kajpax C BBICIIUM IOPUAMYECKUM 0OpasoBa-
HueM. B 1866 r. ummnepatopoM AjeKCaHIpOM
II 6bIT0 IPUHATO pellleHie TOTOBUTb BOCHHBIX
IOpUCTOB O0JIee BLICOKOTO paHra U3 4icia opu-
1epoB. B npukase o BOeHHOMY BeJOMCTBY OT
9 nrong 1866 . 3a Ne 202 06bABIANOCE: «... IJIA
IPUTOTOBJIEHN IITA0- 1 06ep-opuIepoB K 3a-
HATHIO IOJDKHOCTEN! 110 BOGHHO-CYeOHOMY Be-
JIOMCTBY C IIpeoOpa3oBaHueM BOEHHO-CYIHO
YacTM OTKPBITh IPU AYAUTOPCKOM YUWINIIE
BoenHoro MuHmcTepcTBa oduiiepcke Kraccht
U3 JBYX KypcoB»®. Bckope oty Kmacchl ObUN
HeperMeHOBaHbl B aKafleMuio, a AyaUTOPCKoe
yunmiie npeobpasoBaHo B BoeHHO-opuanye-
ckoe yummuine. TpeboBaHMs, KOTOpbIe TIpelDb-
SBJI/IVCH K IIOCTYIIAIOIVIM, 3aC/Ty>KMBAIOT 0CO-
6oro BHMMaHMs1. Bee obyvaronyecs poxoanin
TiatenbHbIl  0t60op. Oduiepsr, >kenmaroune
Ty/[ja HOCTYIINTD, JO/DKHBI OBUIN C/IATh IIpefBa-
PUTEIBHBIN 9K3aMeH — B OKPY)XXHBIX IITabax

5 Bobposckuti I1.0. IIATbReCAT JeT CIelManbHON IIKOMBL sl 00pa3soBaHVs BOCHHBIX 3aKOHOBeZOB B Poccuu.

I1C6, 1900. C. 63.

6 Cm.: [Tonoxxenue 06 AynuTopckoli mkosne ot 26 Mapta 1832 r., IONIONTHEHHOE TIPABIIAMH O IPUEME TBOPAHCKMX
n obep-odunepckux gereit ot 8 HosA6ps 1832 1. / IlonHoe cobpannme 3akoHoB Poccuiickort nmmnepun. CII6.: Tunorpa-
¢usa 2 orxeneHnsa coOCTBEHHO €To MMIIepaTOPCKOTo BendecTBa KaHueaapuy, 1832. T. 7. 5253, 5731.

7 Bo6posckuii I1.0. Pazsutye cioco6oB 1 CpecTB At 06pasoBaHNA PUCTOB BOEHHOTO M MOPCKOTO BEJOMCTB

B Poccun. Y. 1. Boin. 1. CII6., 1879. C. 37.

8 Int. no: Kysvmun-Kapasaes B. Boenno-topuamyaeckas akagemus. 1866-1891 rr. Kpatkuii ncropmaeckuii oepk.

CII6., 1891.C. 8
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(kpome oduuepos rapumsona Canxt-Iletep-
Oypra) ¥ OCHOBHOJI 9K3aMeH — B CaMOJl aKa-
geMuu. IJTa TpafiMLMA CYIIeCTBOBAja JOJITO.
BcerynurenbHble 9K3aMeHbI COCTOSIN U3 BOCh-
MI IPEJMETOB, BK/IIOYasA: PYCCKMII A3BIK, I10-
JINTUYECKYI0 MCTOpMIO, Treorpaduio, (uanky
U Havya/IbHbleé OCHOBBI XVMMIH, HA4aJIbHYIO BO-
€HHYI0 aJMMHJICTPALIO, YCTaBbl BHYTPEHHEN
Y TapHU30HHON CITY>KOBI U JIBa MHOCTPAHHBIX
sA3pIKa — (paHIy3cKmit U HeMelKuil (B 00b-
eMe Kypca KaJleTCKMX KOPIIyCOB M BOEHHBIX
yawmi). B oTimdne oT HbIHENIHe N PaKTUKN
BY3o0B nepecnaya sK3aMeHOB He JOITyCKa/lach.
Takas cucrema NO3BOJANA KOMIUIEKTOBATb
KOHTVMHTEHT C/IyllaTenell akagemmu «bmaro-
HafIeKHBIMI B ITOJIMTUYECKOM, HPAaBCTBEHHOM
Yl YMCTBEHHOM OTHOIIEHMY oduiiepamm»’.

17 nronsg 1878 1. Ha ocHoBaHuu Ilonmoskenn4,
yTBep)KaeHHoro Anekcanzipowm II, 6bu1a cospa-
Ha BoeHHO-ropuandeckasn akageMus i1l BOEH-
HBIX ¥ PQXJAHCKYX CTyLIaTesIeN C TPeX/IeTHIM
cpokoM oOydeHna. OFHOBpEeMEHHO YIIpasfi-
HATOCh BoenHo-opuanydeckoe yumnmmige. ITO
Ob110 TIepBOe B Poccum BhICIIee caMOCTOSATENb-
Hoe yueOHOe 3aBeJieHe, TOTOBsAIIee BOCHHO-10-
pupndeckye Kajgpel. B 1881 r. 61 npexpaiieH
IIpYeM B aKafIeMUIO TPaXK/IaHCKMX CHTyIIaTese,
U OHa Tlepella Ha MOATOTOBKY YMHOB M1l BO-
€HHO-CyIle0HOTO BEeZOMCTBA JVICK/TIOUUTEIBHO
u3 opunepos. JJobaBumcy n HOBble TpeboBa-
HUA U4 TIOCTYIUIEHNUA, CHOBA OT/IMYaloLIecs
OT COBPEMEHHOTO IOAXOJa: HE JOIyCKa/INCh
K npuemy oduiiepsl, OTYMCTIEHHBIE U3 PYTUX
aKaJgeMmil «3a HeOHOOpUTeNTbHBIE MOCTYIIKN»,
«ObIBIIINE IIOf CYZOM», @ TAaKXKe «KOCHOS3bIY-
Hble, 3aMKAIOIIMeCS I OffepP>KUMBble ITTyX0TOko» 10,

B 1917 r npukasoM HapOJZHOTO KOMIMCCa-
pa o BoeHHbIM genaM PCOCP or 14 Hosa6ps
1917 1. Ne 11 BoeHHO-1OpuauyecKkas akageMus
OpTa 3aKkpbiTa. Taroke perenyrem Hapkom-
npoca PCOCP x Havamy 1919 r. 6b1mn1 3aKpbl-
TBI BCe IOpyUndecKyue (GaKyabTeThl YHUBEPCH-
TETOB B BUJy TOTO, YTO y4eOHbIEe IPOrpaMMBbl
yCTapenm U He COOTBETCTBYIOT COBPEMEHHBIM

TpeOOBaHMAM, a TAKXKe TaK Ha3bIBaeMOII peBO-
JIIOLIVIOHHOM 3aKOHHOCTMU. Jla/bHeliee pa3Biu-
TH€, @ eC/IM OBITh TOYHBIM, TO BOCCTAaHOBJICHNE
BOEHHON IOPUCIPYJEHIUN HAYMHAETCA C CO3-
manuA B 1932 1. KpaTKOCPOYHBIX KYPCOB IIO I1e-
PEenoAroToBKe I0PIIOINTCOCTaBa BOEHHBIX IIPO-
KypaTyp U BOCHHBIX TpuOyHaoB pu BoeHHoI
komnerun Bepxosnoro Cyma CCCP u Ien-
TpanbHO Boennoii IIpokyparype. A B fab-
HeJlIlIeM B paMKaX reOIO/INTUYECKO CUTyaluu
nocranosnenuem BIJMIK CCCP 6piio mpum-
HATO pelleHue o cos3faHmy npu BcecorosHon
IIPaBOBON aKajemMuyu BoeHHO-Ipuandeckoro
¢dakynprera PKKA. BoeHHO-0opmandeckuii
¢dakynprer PKKA penran 3ajjauy 1o moaroros-
Ke KBaIM(UIVPOBAHHBIX BOECHHBIX HOPUCTOB
mnsa apmun n grnota. Bo Bpems Benmmkoit OTe-
YeCTBEHHOM BOWHBI 1941-1945 rr. dakynbreT
Iepees Ha COKpallleHHYI0 Iporpammy. A Ka-
JIpBI JIsl <IOPUJINYECKOIT CITy>KObI» TaKXXe BOC-
IIOJIHU/IVCH TPpaKJaHCKMMU opuctamu. [locie
BOJIHBI IIPENOJaBaTeIbCKUIL COCTAB aKaJeMuUu
YBE/IMYMBAETCA M 3aHMMAETCA B OCHOBHOM Ha-
YYHOI1 [eATeIbHOCTDIO, IIPOJO/DKAETCS MOJI0-
TOBKA ¥ «BBIITYCK» BOEHHBIX IOPJCTOB.

B 1953 1. B cBAA3M C COKpalleHMEM YMC/IEHHO-
ctu Boopysxennsix cun CCCP u pachopmmpo-
BaHMEM OPraHOB BO€HHOM IOCTUILMN KOPITYCOB,
AVMBU3WIL, Opuraji, HadajcsA IMpOLecC IO3TAIl-
HOTO COKpallleHMs HITaTHOM YMC/I€HHOCTH T10-
CTOAHHOTO M ITIEPEMEHHOIO COCTaBa aKafleMIM,
KOTOPBIII 3aBepumyics B 1956 1. ee pachopmn-
poBanueM. B nepuop ¢ 1956 o 1974 rr. nop-
rOTOBKa 0QUIIEPOB-IOPVCTOB OCYIIECTB/IAIACh
Ha BOEHHO-IOpUANYecKoM ¢akynabpreTe BoeH-
HO-TIONMUTUYeCKOoM akamemun um. B.V. Jlennna.
3a 3TOT mepuof, B CBA3U C YBeIMYEHMEM 4YIC-
JIEHHOCTY TIEPEMEHHOTO COCTaBa (paKyabTeTa
BO3POCTIO UM KOMUYECTBO BOEHHO-IOpUANYE-
ckux Kadenp. B 1974 1. B pesynbTarte CIMAHUA
BOEHHO-I0PUANYECKOro axynbTeTa 1 BoeHHO-
TO MHCTUTYTA MHOCTPAHHBIX A3BIKOB OBLIO CO-
3JaHO HOBOE y4eOHOe 3aBefieHVie — BoeHHBIN
uHctuTyT!l. 7 mexabps 1991 r. Ha OCHOBaHUU

9 Kysvmun-Kapasaes B. BoenHo-wopunnyeckas akagemns. 1886-1891 rr. Kparkuit ucropuyeckuit ouepk. CII6.,

1891. C. 88-89.
10 Tam >xe.

11 Cm.: Ouepk ncTopny BOEHHO-IOPUANYECKOro o6pasosanus B Poccnu. M., 1987. C. 178.
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pacniopspxenns [Ipesupenta PCOCP u B cBa3u
C ynpasfgHeHNeM B BOOpy>KeHHBIX ci/IaX BOEH-
HO-TIOJIMTUYECKNX OPraHOB U IIOTUTUYECKO-
rO allapara 4Yacreil u moppasjeneHuit Boen-
HO-TIoIMTHYecKas akagemusa uM. B.J. Jlenuna
Obl1a IeperMeHOBaHa B [ymaHuTapHYyI0 akaje-
muto Boopyskennbix cun PO, Ha 6a3e KoTopoii
HIPOJO/DKIIOCH 0OydeHNe KafipoB JIst I0pUAN-
JecKux Hy>XJ, Boopy>xennbix cun Poccun.
JTaK, B 3aBUCYMOCTH OT CIIOCO0a IIO/;TOTOB-
KJ KaJIpOB Pa3BUTIE€ BOEHHOTO-FOPUANIECKOTO
00pa3oBaHNMs B Halllell CTpaHe JIOTMYHO pasfe-
JUTH Ha JiBa 3Tana. [IepBrplil, 3TO IOATOTOBKA
ay[JUTOPOB B HECIIELMA/IN3VPOBAaHHBIX 3aBefie-
HUAX: IpU BoeHHOo Kojiernu, a B IOC/IEAYIO-
leM IIpM yTONOBHBIX JlenapTaMeHTax CeHara,
ayAUTOPCKOM JeIlapTaMeHTe, BOEHHO-CYyHe0-
HOM BegmomcTBe (1719-1832 rr.) Bropoii, aTo
IIO/ITOTOBKA BOEHHBIX IOPUCTOB B CIIELMA/IBHO
CO3JIaHHBIX Y4eOHBIX 3aBefeHMAX (HaumHasd
¢ 1832 r. u pganee, npepriBasACh TONbBKO B 30-X
rr. XX cronerus). [letp I 3amoxun ocHOBY, co-
371aJ1 IepBbIe «MeCTa» OYAYIINX BOCHHBIX IOPH-
croB. [ltaBHas npob6iema, Mo MOeMy MHEHMIO,
3aK/II0YAeTCsA B OTCYTCTBMMU OOLIEN MOMTUKI
MIOJITOTOBKM IOPUANYECKNX KaJpoB B Poccum:
y4eOHBIe 3aBeleHUsA TO OTKPBIBAINCD, TO 3a-
PBIBa/INCh, PEOPraHM30BbIBA/INCD, €CTECTBEH-
HO «Tepsi/lach» METOAMKA IpenofgaBanus. [Ipe-
II0/JaBaTe/IbCKUI COCTaB MOCTOAHHO MEHSAJICA.
[IpobeMy npenogaBaTeNbCcKOro COCTaBa, KO-
TOPOTO Ha TOT MOMEHT, KaK TaKOBOT'0, He OBL/IO,
IIBITa/IMICh PEUINTb, CO3[jaB CIeLMaIbHbI UH-
cTuTyT AnA yaureneit. Yepes 100 et nmosass-
eTCsl CIelabHOe ydeOHOe 3aBefieH1e, roTo-
BJBIII€€ BOEHHBIX I0pUCTOB. C 3TOr0 MOMEHTA

Y HAUMHAETCA «yCUJIEHMEe» Ka[JpOB, ylIydllaeT-
€Sl Ka4eCTBO NpenojaBaHua. A caMoe ITITaBHOe
TpeboBaHMe, KOTOPOE MPENAbAB/IANO YIMINIIe
(akazleMnsa) K CBOMM CHIyLIaTeNlsAM, ObUIO, Ha
MOV B3ITIAfl, O4EHDb CIIPaBeJIMBbIM — 3aIpeT
nepecyaun 9k3aMeHOB. ({eBpanbckasd M OK-
TsI0pbcKast peBomoryy 1917 I. «He HPOIIIN
CTOPOHOTI», U BCe y4eOHBIe 3aBefleH, CIIEI[V-
aJM3MPOBABIIMEC Ha IIOITOTOBKE KaJpoOB
BOCHHBIX IOPUCTOB OBIIM 3aKPBITBL. TONBKO
HEIOCPe/ICTBEHHO B Iepuof 060CTpeHMs Te-
OIIONIUTIYECKO)l OOCTaHOBKY, HapaIlMBaHNA
apMmM, BOCCTAaHABIMBAETCA 3TO WHCTUTYT.
W peiictByeT B paMmKax BcecorosHol mpaBoBoOi
akajieMnu BoeHHO-fopyugdeckoro akynapreTa
PKKA. Yro kacaeTcs IOCIeBOEHHOTO Nepuoja
VICTOPUH, TO 3/1€Cb TEMIIbI TOJATOTOBKY KafIpOB
CHIDKAIOTCA, yueOHbIe 3aBefleHNA CHOBA 3aKPbl-
BaloT. [lofroToBKa OcCyuiecTBIAeTCA PYIUMU
BY3amn namei crpansbl. Ilocremnum B ncro-
pUM pa3BUTUA UHCTUTYTA MTOATOTOBKY KafIpOB
JUIsI OPTaHOB IOPUMYECKOil CIy>KObI Boopy-
JKEHHBIX cu Poccum cTaHOBUTCA CO3JAHHBIN
B 1972 r. BoenHbI1 MHCTUTYT. A B 1991 1. co3-
laeTcA ryMaHMTapHas AKajgemusa BoopyskeH-
HpIX cun P® kak npeemHuK BoeHHO-oOmmTH-
yeckoini Axkagemuu um. B.V. Jlenmna. Takum
00pa3oM, MHCTUTYT HOATOTOBKY KaJpOB I
OpraHOB IOPUMYECKOi CIy>KObl BoopyskeH-
HBIX cu Poccuy Ha IpOTA>KeHU UCTOPUM €TOo
CTaHOBJIEHMA IOABEPrajcsi HEOSHOKPAaTHBIM
pedopmupoBanmaM. Ceiyac 3TOT MHCTUTYT
YCIELIHO Pa3BUBAETCA U MPECTABIAETCA, YTO
HO/ITOTOBKA KBa/IM(UIVMPOBAHHBIX BOECHHBIX
IOPYICTOB MOXKET OBbITh NPOJO/DKeHa Ha 0ase
PI'VIL
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YroJiIioBHO-NMPABOBASA NOJIUTUKA
B COEPE OXPAHbI {U3HU
HOBOPOXAEHHOIO PEBEHKA

CeperunHa E.B.,

KaH[. 1opua. HayK, AouUeHT, npodeccop KadeOpsl yrofoBHOMO Npasa

PocTtoBckoro ¢punuana PIYT

Omaposa K.H.,
MarncTpaHT 2 Kypca
PocTtoBckoro ¢unuana Py

B mocnegume roppl B Poccum permcrpum-
PYeTCA 3HAYUTENIbHOE YMCIO IPEeCTYIUIEHNUI,
JKEpTBaMM KOTOPBIX CTalM JeTH, Moruobumne
OT pyK co6CcTBeHHBIX poauTeneit!. I[To faHHBIM
I[IALT MB]I Poccun, exxerofHo noTeprieBIIN-
MU IO YTOJIOBHBIM fielaM 00 yOuiicTBax cra-
HOBATCA okojo 200 ManojIeTHUX JeTeil, B TOM
qyclie M HOBOpOXKAeHHbIX (B 2011 . — 180,
B 2012 1. — 193, 2013 . — 189, B 2014 1. —
188, 3a ssuBapp-aBrycr 2015 . — 15)2.

OpHMM 13 TPeCTYIIEHNI, YBENMYMBAOIINX
«II€4aJIbHYI0» CTATUCTUKY, SIBJISAETCS YOUIICTBO
MaTepbi0 CBOETO HOBOPOXKIEHHOTO pebeHKa.

O6ecrieyeHne OXpaHbl )KM3HU HOBOPOXK/ICH-
HOTO pebeHKa OT IMPECTYIHBIX ITOCATATe/IbCTB
ABJIACTCA OFHON U3 MPOoOJIeM, CTOAILIVX Ieper
Poccuiickum  rocypmapcrBom.  Hebmarompu-
ATHbIe TEHJEHLMN B Pa3BUTUU HETOYOMIICTB
JVKTYIOT HEOOXOMMOCTDb Ioucka 3(pdexTus-
HBIX IIyTell pelleHns JaHHOI nmpobreMsl. Yro,
B CBOIO ouepefip, TpebyeT B KaueCTBe Ba>KHeli-
IIeTO YC/IOBMA, — Pa3pabOTKy U peanyn3aliiio
e[VMHOVI, HayYHO-OOOCHOBAHHOI M TI'PaMOTHO
peannsyeMolil rocyJapcTBOM IMOIUTUKY, OIIpe-
JENAIIeNl CTPATeIMI0 M TAaKTUKY IIPOTUBO-
IeicTBUA MpecTynHOCTU. TakoBOJ Ha cerof-
HAIIHNI IEHb BBICTYIIAeT YTOIOBHO-IIPaBOBas
HOMUTUKA B cepe OXpaHbBI >XVM3HM HOBOPO-

JKJIEHHOTO pebeHKa, Ofl KOTOPOU ITIOHMMAaeTCs
BbIpabOTaHHasl TOCYJApCTBOM TIeHepasbHas
NVHNA, OIpefendwnllas OCHOBHbIE HaIlpaB-
JIeHV, IPUHLMIIBL, L[e/IN M CPeAcTBa BO3Jel-
CTBMSI Ha IIPECTYIHOCTb IIOCPEACTBOM (op-
MIUPOBAaHMS YTOJIOBHOTO 33aKOHOMIATE€/IbCTBA,
IIPaKTUKM €ro IpMMeHeHNs, a TaKKe BO3Jel-
CTBMA Ha IIPaBOBYIO KY/JIbTYPy U IIPAaBOBOE CO-
3HaHJE Hace/IeHNA.

[l71s1 TOTO, YTOOBI IOHATH KaK MEHSIOCH OT-
HOIIIeHNe 00IecTBa U TOCyapCTBEHHAs MOMN-
TUKA K YCTAaHOBJIEHMIO YTOTIOBHOJ OTBETCTBEH-
HOCTM 33 yOMIICTBO MaTepbi0 HOBOPOXK/ICHHOT'O
pebeHKa, pacCMOTPUM C TOYKM 3PEHMs VICTO-
pUM UM3MEHEHMS B YIOJIOBHOM 3aKOHOJATe/lb-
ctBe Poccum.

[lepBonayanbHo B JlpeBHeit Pycn y6mii-
CTBO MJaJIeHLIa POAUTENAMM, B YacCTHOCTH,
MaTepblo, He IPU3HABANIOCh IPECTyIIEHNEM
U IONITO€ BpeMsA CYUTAN0Ch rpexoM. OTpakeH-
HO€ B YCTaBaX PYCCKMX KHA3€ KaHOHMYECKOe
BU3AaHTUIICKOE IIPaBO BUJIENO B I[CTOY6]/II7[-
CTBE CKOpe€e IIOCATaTe/bCTBO Ha XPUCTHAH-
CKJ€ YCTOM CeMbJ U HPAaBCTBEHHOCTH, a He Ha
JKI3Hb ¥ HaKa3bIBa/lIOCh €MUTUMUEN (1IepKOB-
HBIM «OCOOBIM IOC/TyLIaHNEM»), IPUYEM He3a-
BICUMO OT TOTO, 0BT peOeHOK POXKIIeH B bpake
win Het3. B cpemHeBekoBoit Poccum, craHo-

U [anxun JI.B. YronoOBHO-TIPaBOBas OXpaHa KM3HNM HOBOPOXKEHHOTO pebenka // Poccuiickuit cnemoBarens. 2014,

Ne 19. C. 28-31.

2 Oduumanbblit caiit Munncrepcrsa BHyTpernux gen PO. URL: www.mvd.ru/Statistika.
3 Ipy6osa E.J. PeTpOCIeKTUBHBI aHAMA3 HOPEBONIOLMOHHOTO POCCUIICKOTO YTOIOBHOTO 3aKOHOJATENBCTBA 06
OTBETCTBEHHOCTH 3a yOMIICTBO MaTepbI0 HOBOPOX/IEHHOro pebenka // Victopus rocygapcrsa u mpasa. 2008. Ne 13.

C. 26.
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BUBIIVECA N3BECTHBIMY CTy4an yOUiiCTB HOBO-
POXXJIEHHBIX J€Tell PacCMaTPUBAINCh CKBO3b
IPU3MY PETUTMO3HBIX HOPM U NPaBMUI. 3aKOH
OXpaHA/ B IEPBYI0 Ouyepefib TpafiMLIVIOHHbIE
ceMeliHble OTHOIIEHN A, CAHKLIMIOHMPYeMble JIC-
K/IIOYNTE/IBHO LIEPKOBBIO Yepe3 o0psy BeHYa-
HIUA U BHECEHMUA 3allVICU B LJePKOBHbIE KHUTM.
YcraHaBMBast yroIoBHOE HaKa3aHue 3a youii-
CTBO pe0eHKa, POXK/IEHHOTO BHE IIePKOBHOTO
Opaxa, 3aKOH IpecyiefloBa BHEOpaUyHble CBA3IL.

PasButue MeguIMHBI M T'yMaHM3aL KA IIpaBa
MIOCTENIeHHO IpMBeIN K MOHVMAHMIO TOTO, YTO
IIPOLIECC POJOB MOXKET CMJIBHO BIMATD Ha TICU-
XMKY >KEHIVHBI. DTO, B CBOIO OY€PENb, TIOBJIEK-
710 OOII[eCTBEHHYIO U IOPUANYIECKYIO ITepeolieH-
Ky CTelleH) CYObeKTVMBHOJ BUHBI, POXKaIOIIel
VI TOJIBKO YTO POJUBIIEN >KEHIINHDI, COBEP-
IIAIOLIell TpecTyIUIeHre B 0co60M Icuxodu-
3M0JIOTMYECKOM COCTOSIHMU. BriepBble HOpMBI
YTOTIOBHOTO 3aKOHa, yCTaHaB/IMBawIye 6osee
MATKOe HaKaszaHue IS Marepeii-feToyOoui
B EBpomne, B ToM 4ncie u B Poccuy, NpmMHATHI
BO BTOpoOI nonosuHe XIX B.

B coBeTckOM YromoBHOM IlpaBe He OBLIO
IpeJyCMOTPEHO CMATYeHus HaKa3aHuA 3a
yOUIICTBO MaTepbl0 HOBOPOXX/IEHHOTO, I OHO
kBamuiposanocy cormacHo cr.103 YK
PCOCP «YmblmieHHOe yOnitcTBo», mmbo, mpn
Ha/IM4YUU COOTBETCTBYIOUIVX IIPU3HAKOB, — IO
c1.102 YK PCOCP «YmblteHHOE yOUIICTBO
IpY OTATYAOIIUX OOCTOATENbCTBAX» (HALIpU-
Mep IL.»I», «COBEpIIeHHOE C 0C000I1 KeCTOKO-
cThio»)4. B TOXe BpeMs1 yCIOBYsI, B KOTOPBIX 3a-
YacTYI0 COBEPILIAIOTCA JJaHHbIE BUIBI YOUIICTB
(ocoboe mcUx0(U3NOIOTUIECKOE COCTOSHIIE
MaTepu BO BpeMs U IIOCJIE POJOB, CTPECCOBbIE
CUTyallMM, TsDKe/ass ceMeifHass OOCTaHOBKa,
MarepyajbHble TPYAHOCTY) MOI/IN OBITH yuTe-
HBl B KauecTBe OOCTOATENbCTB, CMATYAIOLINX
HaKasaHNe, B paMKaX INPUMMEHEHUA CaHKIUU
c1.103 YK PCOCP.

[TpuBuM/IErMpPOBaHHDIN COCTAB BBEJEH JINIIb
¢ npunAtueM YK P® B 1996 r. Bosppamenne
K COCTaBy CO CMATYAIOMINMI 0OCTOATE/IbCTBA-
MU apryMEHTMPOBAHO MCTOpPUEN Ppa3BUTUA
POCCUIICKOTO YTOTIOBHOTO 3aKOHOJIATENbCTBaA,

a TaKoKe OIBITOM MHOTUX 3apYOeXHBIX CTpaH,
B 3aKOHOJ]aTe/IbCTBE KOTOPBIX IIPEfyCMOTpeHa
crienyanbHasi HOpMa O HETOyOMilCTBe, ycTa-
Hap/MBaoIas Oojee MATKOe HaKasaHMe IIO
CPaBHEHUIO C IPOCTHIM YOUIICTBOM.

QopMynMpys [PUBUIETMPOBAHHBIN  CO-
CTaB yOMIICTBA, 3aKOHOJATENb MCXORMI W3
TOTO, YTO B IIEPYIOJ] POLOB U Cpasy IOC/Ie HUX
Y JKEHIIMHBI MMEITCsI OIpefielieHHble OTKIIO-
HEHUA B NCUXOQPU3NYECKOM COCTOSHVM, BIIU-
AOIYie Ha BO3MOXXHOCTb OCO3HAHMsI CBOETrO
noBefieHNs. B pesynbrare 9TMX OTK/IOHEHMIT
y MaTepy IPOUCXOAUT HAKOIUICHUE OTpUIja-
Te/IbHBIX 9MOLIMIL, YTO CHIKAET BO3SMOXKHOCTD
aJIeKBaTHO OLI€HMBATh CBOM MEVICTBUSA, Orpa-
HIYMBAET CIIOCOOHOCTb KOHTPOIMPOBATh CBOYU
HOCTYIKY ¥ NPOTHO3MPOBATh VX BO3MOXKHBIE
HOC/IEICTBYISL, TAKMM 00pa3oM, CHIDKasI ee BMe-
HAeMOCTb. B aToM cocrouT MennimHckoe 060-
CHOBaHJe HeOOXOMMOCTI CMATYEHN s HaKa3a-
HISI TIPY HaJIM4YUY YKa3aHHBIX 00CTOSITENbCTB.
OnHako IpaBOBBIE ¥ TEXHUKO-IOPUMYECKIE
acnekTsl (GOpPMyIMPOBaHVS J[JAaHHO HOPMBI
B YTOJIOBHOM 3aKOHE C/TY)KaT IIOBOOM JJIs JIC-
KYCCUIL.

C Havama pevictBua c1.106 YK P® B cpene
YIEHBIX-IOPMCTOB, IIPAaBOIIPUMEHUTENEl He
IpeKpamaeTcsa 0o0CyXieHMe IpobieM, CBs-
3aHHBIX C 9TOJ HOPMOI1, KaK B YaCTV BbISIBJ/ICH-
HBIX CYIeCTBEHHBIX IPOTUBOPEUNIT B TEOPUNU
U TIPAaKTUKe ee IIPUMeHeHNs], TaK 1 9 PpeKTnB-
HOCTM JAEVICTBUS CaHKLUY, IPeJyCMOTPEHHON
aToit HOpmoit. OFHMM 13 OCHOBHBIX HEJO-
CTAQTKOB JIaHHOJ HOPMBI SABJIAETCSA IPOTHUBO-
peurie MeXJy TepMMHAMM «BO BPeMs POLOB»
U «HOBOPOXK/IEHHBIVI». B HacTOsI1Ilee BpeMsI He
JIAHO 3aKOHOJIATe/IbHOTO OIIpefie/ieHNs, oo
CyneOHOTO TOJKOBAaHMS HaHHBIX TEPMMHOB.
DopMynMpOBKa «yOUITICTBO HOBOPOXXJEHHOTO
BO BpeMs POJIOB» BHYTPEHHe IIPOTHBOPEYNBa,
T.K. BO BpeMsI POJIOB ellje HeT HOBOPOXKIEHHOTO
pebeHKa, a B MOMEHT, KOIZla MbI MOXX€M T'OBO-
PUTD O MOSABJICHNY HOBOPOXKAEHHOTO, IIPOIIecC
POZIOB OYEBMAHO 3aBeplleH. B cBA3M ¢ aTuM
B IIPAaBOBOJI HayKe IPeJIPUHIMAIOTCS TIOIIbIT-
KI OIPefe/INTh U 3aKpPEeIUTb BpeMeHHbIe Tpa-

4 Yronosusiit kopekc PCOCP 1960 1. (yrparun cuny) // Bepomoctn Bepxosroro Cosera PCPCP. 1960. Ne 40.

Cr. 591.
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HUIIBI POKJEHNUA YeTOBEKa, a, C/IeOBATeIbHO,
MOMEHT IIOSIB/IeHMsI HOBOTO CyObeKTa IpaBa
Y MOMEHT Hayasia IIPaBOBOJI OXPAHBI €0 >KI3-
HII U1 3[J0pOBbs. B kauecTBe BapuaHTOB OIpefe-
JIEHVSL 3TOV TPAHMUIIBI NIPEJIATAIOTCSA: MOMEHT
Hayaja POMIOBBIX CXBAaTOK 1Mb0 popopaspe-
IIaromer onepanuy (KecapeBo cedeHue), po-
XOXKJIeHNe IUIOfja Yepe3 POfiOBble IyTH, MOSB-
JIeHVIe TOJIOBKM IUIOfia Ha CBET, NEPBbIN B3/[0X
pebeHka.

O6patyM BHMMaHVe, 4TO B COOTBETCTBUM
c obmieil Teopueil IpaBa 4YellOBeK Ipuobpe-
TaeT IpaBa (B TOM 4MC/Ie IIPAaBO HA >KN3HD)
C MOMEHTA POXKAEHN:A, YTO 3aKPEIUIeHO B 1.2
c1.17 Koncturynum P®. Vicxopsa us sroro,
YTOJIOBHO-IIPaBOBasi OXpaHa J>KVM3HM YeJIoBe-
Ka JI0 er0 pOXKZIeHMsI TpeOyeT TeopeTUIecKoro
o6ocHoBaHys. TakuM o6pasoM, ynoTpebdieHue
TepMJHA «HOBOPOXK/IEHHBII» B HOPMe 3aKOHa
HIpOTUBOPEUNT (POPMATBHO HPERYCMOTPEHHO
BO3MOYKHOCTY YTOJIOBHOJ OTBETCTBEHHOCTH 32
HOKYIIeHVe Ha >KM3HDb YeJIOBEYECKOro IUIOAa
BO BpeM: pOJIOB.

OTMeTuM, YTO BCe BO3MOXKHBIE BapUAaHTBHI
peleHust 31O 1pobiempl (IpobaemMbl ompe-
Ie/IeHVsI MOMEHTA POXKIEHNsA, Hadajla denoBe-
YeCKOJl YKM3HM M VX YTOJIOBHO-IIPAaBOBON OX-
PaHBI) COflep>KaT OLICHOYHYI0 COCTABJIAIOIIYIO
U BO MHOTOM 3aBVICAT OT TOJNKOBAHVSA U IIPM-
MEHEeHVIs1 HOpPMBI IJCAHOTO IIPaBa, Kak ObI co-
BEpIICHHO OHa HM ObUIa CKOHCTPYMPOBAHA.
BesycnoBHO, HEOOXOMMO KaK MOXKHO TOYHee
KOHKpPeTM3JPOBAaTh MOMEHT Hayasa yTOJIOB-
HO-IIPaBOBOJI OXpaHbI >KVM3HJM HOBOPOXK[CH-
HOTO, a TaK)Ke YeJI0BEYeCKOro IUIOfia BO Bpe-
Ms POJIOB, OJHAKO HOPMATVBHO OIIPeNe/UTh
«MOMEHT» POXX[EHNA 4elOBeKa B IIPUHIINIIE
HEBO3MOXKHO, BO BCAKOM C/Iy4yae, Ha COBpe-
MEHHOM 3Talle pasBUTUA MeAMUMHBL [loaro-
My OKOHYAaTe/lbHas KBa/MPUKALMA HNeSHVA
Marepy, yMepTBMBIIeN pebeHKa BO BpeMs po-
JI0B, — 3TO IepCOHa/NbHAsA OTBETCTBEHHOCTD
ClIefioBaTeNA U CyAbU, KOTOPbIe PYKOBOJCTBY-
I0TCS He TOMbKO 3akoHOM (Hopmamu YIIK P®),
HO ¥ COOCTBEHHOJI COBECTBIO U JEVICTBYIOLINX
II0 CBOEMY BHYTPEHHEMY YOeXIEeHIIO.

YcTaHOB/IEHME TPU3HAKOB HOBOPOXKIEH-
HOCTY TaK)XKe aKTyaJbHO Ipy KBanmuduxanmm
youiicTBa HOBOPOXX/IEHHOTO 110 IIPM3HAKaM «B

YCIOBUAX IICUXOTPaBMUPYIOLIEH CUTyaLUM»
U «B COCTOAHMM ICUXNYECKOTO pacCTpPOICTBa,
He VICK/IIOYAIOIIIer0 BMEHAEMOCT!». 31eCh TaK-
JKe HeT eIJHOTO MHEHN, T.K. IIep1oj, HOBOPO-
JKIEHHOCTY He YPeryIMpoBaH HU B Me[IULIMHE,
HU B IOPUCTIPYAEeHLINN. B 9TUX cTy4asx, cormac-
HO OOLIENIPMHATOMY MHEHMIO, HOBOPOX[CH-
HBIM CUUTAETCsl peOeHOK B BO3pacTe 10 OFHOTO
MecsIIa.

Kpome TOro, mpmsHak «B YCIOBMAX IICHU-
XOTPaBMUPYIOLIEi CUTYalL[», IO CYTH, SIB/IAET-
€51 06CTOATENIbCTBOM, CMATYAIOIIVM HaKa3aHIe,
a, CTIefIOBATE/IbHO, TOJDKEH OBITD IIPEyCMOTPEH
He crnenmaabHOil HopMmoit OcobeHHON yacTu
YK P®, a coorBeTcTBYyMOLIeit HOpMOIL ero O6-
meit yactu. Tem Oonee, yro O61as 4acTp yxe
3aKpemmIa IIOXOXNMII IPU3HAK B KadyecTBe 00-
CTOATENIbCTBA, CMATYAIOIIETO HakasaHue. Tak,
1 cT.61 YK PO «O6¢TOATENDCTBA, CMATYA-
IOll[Jie HaKa3aHNe» IpelycMaTpuUBaeT «COBEp-
meHne NMpecTylieHmnsAa B CMIy CTE€ICHNA TsKe-
JIBIX )KVI3BHEHHBIX 00CTOATENbCTB». Bo3MOXKHO,
JICIIO/Ib30BAHNs JJAHHOJ HOPMBI Oy/ieT BIIOJIHE
JIOCTaTOYHO JJI a[IeKBaTHOTO CMATYEHNA HaKa-
3aHJIA MaTepu-ZieToyouiie.

TpynHOCTM BO3HMKAIOT TakKe IpU Heob-
XOAVIMOCTHM OTTpaHMYE€HMA pacCMaTpUBa€EMO-
r0 COCTaBa IPECTyIUIEHUSA OT «OCTaBJI€HUA
B OIIACHOCTW», IpefycMOoTpeHHoro cT.125 YK
P®, u «y6uiicTa o HeocTopo>kHOCTN» (CT.109
YK P®). Ha Hai B3I/1/1, OT/IMYUTETHHOIM OCO-
OeHHOCTBIO pacCMaTpUBaeMOro Bujia youicTaa
(c1.106 YK P®) aBnsgercsa 10, 4TO OHO MOKET
OBITb COBEpIIEHO He TOJMBKO C ITOMOLIBIO aK-
TUBHOTO (pM3NIECKOTO HACWIVA B OTHOIICHVN
HOBOPOXX/IEHHOTO peOeHKa, HO M ImyTeM Oe3-
meiictuA. Hampumep, HeokasaHue IOMOILU
HOBOPOXX/IECHHOMY PeOEHKY 1 OCTaBJIeHUE ero
cpasy mocie poxxjeHus 6e3 yxoma u 3a00THI,
flayke B TIOMeEILeHNY C KOMHATHOJ TeMIlepaTy-
poit, MOXKET NMPUBECTU K CMEPTU M/IAJieHIIa OT
HepeoxXIaKAEHNA VIV OT To1ofa. B 6onpumH-
CTBe C/lyyaeB MaTb He MOXKET He OCO3HaBaTb
3TOTO, YTO TOBOPUT 00 ee yMBbIC/Ie Ha yOUICTBO.
PasrpaHudyeHne HaHHBIX COCTaBOB TpedyeT OT
C/lefoBaTend KpOIOT/IMBOM aHAIUTUYECKON
pabOThI, OpraHM3aLUy ¥ IIPOBEIeHN Pa3HbIX
CNIEICTBEHHBIX ¥ OIEPaTVBHO-PO3bICKHBIX Me-
POTIPUSATHIA, TIIATENbHOM M 0O0CHOBAHHOI ap-
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TYMEHTAaI[M! [PV OKOHYATeIbHON KBaInQuKa-
LUU DeViCTBUI Win 6e3[eiiCTBISI MaTePH.

[ToguepKkHeM, YTO OCHOBHBIM KpUTepUeM
CMATYEHVs] HaKa3aHMs 3a COBEpPIIEHNUE [IeTOoY-
OMIICTBa B POCCUIICKOM YTOJIOBHOM 3aKOHOJA-
TE/bCTBE, B IIPOLIeCCe ero CTAHOB/ICHMS U pas3-
BUTUSA, OBITIO 0c000€ MCUX0PM3NOIOorniecKoe
COCTOsIHME Marepyl, BbI3BaHHOe OepeMeHHO-
cThio 1 popamu. OfHako B gucnos3unyuu cr.106
YK P® 3akoHOpaTenb NpsMO Ha JaHHBIA (PakT
He yKasal B pesynbTare aTOro Bce coBepla-
eMble BO BpeMs MM Cpasy ke IOC/e pOjoB
yOuicTBa fereit aBTOMaTN4YeCKy KBanmuduim-
PYIOTCS CETOHS 1O IIPUBUIETVPOBAHHOMY CO-
craBy (c1.106 YK P®), naxe ecnu yomiina 6p1a
HIOTHOCTBIO BMeHsieMa. DTO IPUBOAUT K TOMY,
4TO JIeJICTBYS MaTepeli, YOUBIIMX CBOMX HO-
BOPOXX/IEHHBIX JIETeNl, IaXKe MPY OTATYAroI[UX
00CTOATENBCTBAX KBAMMPUIMPYIOTCS 110 HPU-
BUJIETMPOBAHHOI CTaThe, «0€3 BCAKOTO Ha TO
OCHOBaHUsI»”.

[TomaraeM, 4TO Ipu pa3paboTKe HOBOI pe-
pakuyy c1.106 YK B ee 0CHOBY JJO/DKeH OBITh
HO/OXKEeH O00sI3aTe/IbHbI IPU3HAK IICUXIYe-
CKOTO pacCTPONICTBA MaTepy, a TAK)Ke BPeMeH-
HOJ MHTepBaa — 24 yaca C MOMEHTA POXKJeHUA
pebenka. B kauecTBe mpumepa JJO/DKHA OBITH
B3siTa c1.107 YK P® «YbuiictBo B cocTostHUM
addexra». [IpuBredenne K yrolroBHON OTBET-
CTBEHHOCTY B TaKOM C/Iy4ae OCYIeCTBJISAeTCS
Ha OCHOBE 3aK/TI0YeHNs KOMITIEKCHON IICUXO-
JIOTO-TICUXMATPUIECKO 9KCIIEPTH3BI.

B ToXXe Bpems y)KeCTOYeHME OTBETCTBEH-
HOCTU JO/DKHO OBITh B3BelleHHBbIM. C Iebio
nopepkanusa 9PQPEeKTUBHOCTY  YTOIOBHON
HOMUTUKY Ba)XXHO ellle pa3 OLIEHUTb, HACKO/b-
KO Y>KeCTOYeHVEe OTBETCTBEHHOCTY MOXXET CO-
KpPaTUTb peajbHyl0 CTaTUCTUKY AETOYOMIICTB.
Takre mpecTyIleHMss M TaK COBEPLIAIOTCS

JKEHIMHAMI C PacCTPOIICTBOM IICUMXMKM, KaK
IIPaBUJIO, BBI3BAHHBIM CTE€YEHMEM TSDKEJIbIX
JKU3HEHHBIX OOCTOATEeNBbCTB. [leToyOmitcTBy
3a4acTyi0 MpeALIeCTBYeT CUTyals, Korja Oy-
fylLiye MOJIOfible MaTepy OCTAITCsA 0e3 IOf-
JEpKKM POJACTBEHHMKOB, [Ipy3eil, cocenen
n obiiecTBa B L€/IOM, 0€3 IICUXOIOTMYECKO
nopgep>xkyt. O4eBMAHO, B 9TOM €CTb 00O0IOf-
Has BYHA He TOTOBOJI K OepeMeHHOCTI MOJIO-
IOVl MaTepy U OKpY>Kalollero ee o6OILIecTBa.
[TosToMy IpUYMHBI JeTOYOUIICTB HEOOXOMO
JICKaTb BO B3aMIMOCBSA3Y C IPYTMMM aHTHCOLV-
aJIbHBIMM SIBJICHMAMU B 00/IaCTU CeMbM, MaTe-
PMHCTBA U I€TCTBA: COLMAbHBIM CMPOTCTBOM
(TIpM >KMBBIX POAUTENSAX), JOMAIIHUM HaCVU/IN-
eM, CyUIIaMIul.

HoBopoxaenHbplll MIaZieHel, — IIOTHOLEH-
HBII1 4€TI0BEK, €r0 JKM3Hb 3allMIIeHa 3aKOHOM,
a 3aKpeIUleHHas obcyxpaemont Hopmoit YK
P® npusmmerns mMarepu Ha yOMIICTBO CBOEro
pebeHKa SAB/AeTCA HEOTMYHOM, OPUEHTUPYIO-
el CO3HaHMe II0Jel Ha TO, YTO ITOSIBUBILIMIICS
Ha CBeT peOEHOK II0Ka YeTOBEKOM ellle He sIB-
JISIeTCA.

He ymanAs sHayeHMsA DpMHLMIIA TYMaHU3-
Ma B YTOJIOBHOM IIpaBe, IIOJaraeM, 4TO Ipu-
BUJIETMPOBAHHOE YOUIICTBO Marepbl0 HOBO-
POXJIEHHOTO pebeHKa TO/DKHO ocTatbca B YK
P®, HO TONMBKO TpM HanMM4YUMU 0053aTETHHOTO
IpU3HAKa, YTO yOMIICTBO pebOeHKa >KeHIIVHA
COBepIIaeT, HaXOfsICh B 0COO0M ncKuxodu3no-
JIOTMY€CKOM COCTOSIHMM, BBI3BAHHOM POJIaMM,
760 B yCIOBMSAX ICUXOTPAaBMUPYIOLIEN CUTY-
amyy. B ocTanbHBIX XKe CTy4asx oOLiecTBeH-
Hasi OITACHOCTD COBEPIIAEMOr0 MaTepbio youii-
CTBa MOBBILIAETCH; C/I€JOBATE/IbHO, YTOTOBHAsA
OTBETCTBEHHOCTD 3a TaKOe YOMIICTBO HO/DKHA
OBITh Ha OJTHOM YPOBHE C TI0OBIM IPYTUM KBa-
MGUIVPOBAHHBIM YOMIICTBOM Ye/TOBEKa.

> Jlynesa A.B. YTONOBHast OTBETCTBEHHOCTD 3a HeTOYOMIICTBO: IIPOOIEMBl TeOPUI 1 IpABONPUMeHeHNs: Jucc. ...

KaHJ. Iopuf. Hayk.: 12.00.08. M., 2014. C. 128.
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NOHUMAHUE AOCTYNHOCTU
NPABOCYAUA U EE MECTA
B COBPEMEHHOU NPABOBOU CUCTEME

Bounuyk B.B.

cTyaeHT 1 Kypca MarucTpaTtypbl rpynnbl «MpaBocyave
MO rParKOaHCKUM Y aOMUHUCTPATUBHLIM [1e/1aM U 3KOHOMUYECKWUM CropaM

B coBpemeHHOI IpaBOBOI TEOPUI CYIIECTBY-
€T MHOXXECTBO OCHOBOIIOJIATAMOIIVX TEPMIHOB,
3HayeHye KOTOPBIX IPU3HAETCS OOLIEIIOHATHBIMI
" oOLIenpy3HaHHbIMYL. Takoe IpM3HaHVE BeleT
K TOMY, 4TO, 3a49aCTyI0, K/TI0U€eBble IIOHATHA U Ka-
TErOpMM, Ha KOTOPBIX OCHOBBIBAETCA BCA IPaBO-
Bas CUCTEMa, OTPac/Iy IIPaBa, OTHE/IbHbIE IHCTH-
TYTbI, HE IMEIOT YETKO 3aKPEIIEHHOM B IIPABOBbIX
HopMax ¢opmbl. CrefcTBIEM 3TOTO SABJLAETCA UX
muddepeHTHOE TONKOBaHNME B IIPABOBOI TEOPUN
B 3aBUCHMOCTH OT B3I/ISI/IOB aBTOPOBI.

Takas cuTyanus BjedeT He TOTbKO BO3MOJXK-
HOCTb HENPaBWIbHOIO IIOHMMAaHUA OTHE/b-
HBIX IOPUANYECKMX HOPM, HO ¥ CMBIC/IA IIpaBa
U ero 37eMeHTOB B LielIoM. Takue Kareropum
KaK «IIpaBO», «IIPaBOCYAue», «HOCTYIHOCTb
IPaBOCYAVs»,»[IPaBO Ha OOpalleHNe B Cym»
ABIAITCA»PYHJAMEHTOM»IIPAaBOBOIl  CUCTe-
MBI, @ «(pyHIaMeHT»He MOXKeET He OBITb 4eTKO
omnperneneH. B manHoi pabore 6ymyT paccmo-
TPEHbl BOIPOCHI IOHMMAHMA HOCTYIHOCTU
IIpaBOCYysA, €€ MeCTa B CICTEME POCCUIICKOTO
npasa. [locTtaBneHHble TPOOIEMBI IpeEfCTaB-
JIAIOTCSL aKTyaTbHBIMM Ha (DOHE peannsyeMoin
nporpamMMbl  «PasBurtue cypmeOHOI CHCTeMBI
Poccun Ha 2013-2020 rr.»2,cormacHo KOTOPOI
B Ka4eCTBE OCHOBHOI'O HAIIPABJIEHN Pa3BUTUA
CypmeOHOI cucTeMBl OTMeYeHO obecredyeHue
JOCTyIa IPaXX/JaH K MPaBOCYAMIO, JOCTVDKEHIE
MaKCHMaJ/IbHOM OTKPBITOCTU M IIPO3PavYHOCTU

IIPOLIECCYa/IbHOI COCTABIAILIEN, Peann3ans
IPVHIINIIA HEe3aBUCUMOCTI ¥ OOBEKTUBHOCTL.

Koncrurynusa P® B cT.46 3aKkpeIisgeT «1paBo
Ha CyfeOHyo 3a1uTy». B ToKTprHe poccuiickoro
IIPaBa IAHHOE ITOJIOKEHE HAIIPAMYIO CBA3bIBAIOT
C «[JOCTYIIHOCTBIO IPAaBOCYIVA», OTOXKIECTB/IAIOT
9T NOHATHA. YUYEHBIMU OTMEYAETCA «POJIb JO-
CTYIIHOCTM HPABOCY[UA» JJI BCETO ITPABOBOTO
nporiecca, ee BceoObemmommii xapakrep. IIpa-
BOBbI€ VICC/IEOBAHNA JAHHON KaTeropuy IpoBo-
IATCA HauMHAasA ¢ 60-X IT. mpouuioro Beka. OgHako
COBpEMEHHbIE pea/lyi TaKOBbI, YTO JIEraIbHOTIO
IIOHATHA JIO CUX IIOp He cymecTByeT. Hanporus,
OTeYEeCTBEHHAs I0PUINYECKas TEOPUA COTEPIKUT
IIPOTMBOPEYMBBIE MOAXOAbI K TOMY, YTO CTOUT
MOHMMATb TIOf] «JOCTYIIHOCTBIO ITPABOCYAMA»,
KaKOBBI €€ COCTaBHbIE 9/IEMEHTBI.

CornacHO OfHOM M3 TOYEK 3peHms, cop-
MUPOBAHHOM OTEYECTBEHHBIMU aBTOPaMIU,
«TOCTYITHOCTb IIPaBOCYAUA» CBOJUTCA K pac-
IIMPEHHOMY IOHATHUIO «IIpaBa Ha UCK»*. Bro-
pasd pacpocTpaHeHHasA TOYKa 3peHus — «J10-
CTYIHOCTb IIPaBOCYAM» SABJIAETCA IOHATHEM,
BKJ/IIOYAIOLIVM B ce6s cofiepyKaHue IBYX IIPaBo-
MOYMIL: «IIpaBa Ha oOpalleHye B Cy/» U «IIpaBa
Ha Y/IOBJIETBOPEHME MaTepUaIbHO-IIPAaBOBOIO
TpeOOBaHMs 3aMHTEPECOBAHHOTO /uia» (4To,
IO CBOEJT CyTH, 6/IM3KO K IIePBOIl TO3ULIUN)°.

EBponeiicknit Cyp 1o IpaBaM 4e/loBeKa
IpefcTaB/AeT NOCTYI K IPaBOCYAUIO KaK CO-

1 Cwm.: Hanp.: 3azaiinosa C.K. CyneOHble akThl B MEXaHU3Me peanu3alum Cyfe6HOI BacTy B IPXKAAHCKOM U ap-

6uTpaxxuoM mporecce. M., 2007. C. 36-39.

2 Tlocranosnenue [IpaButenpcrea PO or 27 gekabps 2012 . Ne 1406 «O ¢epepanbHoit 1eneBoit mporpamme «Pas-

BuTHE CyaebHOIT cucteMsl Poccun Ha 2013-2020 rr».

3 Illepememosa I.C. I1paBo Ha GeCIVIATHYIO IOPUANYECKYIO IOMOLLb B IPaKAAHCKOM mporecce. M.: CraryT, 2015.
4 Iypeuu M.A. Vis6pannbie Tpynpl. Kpachopap: Cosert. Ky6anb, 2006. C. 63-73, 163-171.
> Ab6osnosa O.B. Cyn B MeXaHNU3Me peanysalyy paBa Ha CyfeGHYIO 3alIMTy B TPAKFAHCKOM U apOUTPAKHOM

mpouecce: ABroped. gucc. ...KaHA. 0puf. HayK. M., 2006.
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CTaBHYIO 9aCTh «IIpaBa Ha CY/», 3aKPeIIECHHOTO
B cT.6 EKIIY. B cBOMX pelleHMAX HaJHALNO-
HaJIbHBIII OPraH Pa3bsCHSET, YTO 3aMHTEpPeco-
BaHHOE JIMLIO IO/DKHO MIMETh BO3MOXKHOCTb JIO-
OUTHCS paCCMOTPEHMSI CBOETO fIefia B CYfe U eMy
He JIO/DKHBI IIOMeIIaTh Ype3MepHble IIPaBOBbIe
VIV TIPAaKTUYIECKIe IPeTATCTBISO.

Hexoropble aBTOpBI B CBOMX TPYHAX CBOJAT
HNOHVMMAaHMe «IOCTYIHOCTU» K «IeI CYHOoy-
crpourtenbHOro passutusi»’. Tak, Ilpuxomp-
ko VI.A. onpeiensieT «JOCTYIIHOCTb» KaK HEKMIt
KPUTEPUIL: «...JIPOL[eCCya/TbHbIN aCTIeKT JOCTYII-
HOCTM IPaBOCYAMs B 00111ei1 popMe MOXKET OBITH
ompepeNieH KaK aJleKBaTHOCTb IIPOLIeCCYaTbHO-
rO 3aKOHOJIATeIbCTBA U IPAKTUKYU €ro IpuMe-
HEHUs CyJaMy OOILeCTBEHHBIM IOTPeOHOCTIM
Y OKUZIAaHVSAM B TOM, YTO KacaeTCsl BO3MOXKHO-
CTY HOJTYYeHNUs KaX/IbIM CyieOHOIT 3aimnThi»S.

B coBetckuit nepuoj CemeHoBbIM B.M. «10-
CTYITHOCTDb IIPaBOCYAMsA» BIepBble ObIIa 060-
CHOBaHa KaK CaMOCTOSITETbHBIN MeXOTpacie-
BOJ IPUHLMNII, IPUCYIIUI IIPOLeCCYaTbHOMY
npaBy B HenoM. OH paccMaTpyBa «IIPVHIVIT
JIOCTYITHOCTY Cy/1eOHOI 3alUThI IPaB U MHTe-
pecoB» Kak 06ecIie4eHHYI0 TOCYJapCTBOM BO3-
MO>XXHOCTD JTI060TO 3aMHTE€PEeCOBAaHHOTO JINIIA
006paTUTHCS B TIOPSI/IKE, YCTAHOBTIEHHOM IPa-
JIAHCKJM IIPOIIeCCYaTbHBIM 3aKOHOM, B CYJ 32
3aITON NIPaB M MHTEPECOB ¥ OTCTAMBaTh UX
B cymebHOM mporjecce. [JaHHBINI aBTOp Bblfie-
AN CNIeRyIOLyie STeMEHTbI, COCTAaBIIAIOLIVE
IPYHIIVII IIPOLIECCYaTbHOM JOCTYITHOCTIL:

a) «IIpaBO Ha oOpaleHNe B CyJ 3a CyAeOHO
3aIIMUTON» KaK COCTABHO 9/IeMEHT «IIPUHIIVIIA
JIOCTYITHOCTV»;

0) «1paBoO Ha OOpallleHIe B Cy» IMeeT Trboe
JINIIO, 3a/[HTEPECOBAHHOE B IIOJTyYeHVN CyZHeO-
HOI 3ammThl. [Ipy 9TOM «3aMIHTEPECOBAaHHOCTD»
HOHMMAIach KaK B MaTepyanbHO-IIPaBOBOM,
TaK ¥ B IIPOLIECCYaTbHOM CMBICTIE;

B) OCHOBaHV IIPOLIECCYabHOIO MHTEpeca
MOTYT OBITH PA3INYHBIMIL;

T) OCYIeCTB/IEHME «IIPVHIMIA TOCTYIIHO-
CTM CyZieOHOII 3alMThI» 3aKOH CBsA3bIBAET C Ha-
PYILIEHMeM WV OCTIapUBaHMeM CyOBeKTVBHBIX
npaB. TO HapyIIeH)e MOXXeT ObITb He TOTbKO
IeVICTBUTENbHBIM, HO M IIPEAIIONATraeMbIM;

1) «HOPMHLMII JOCTYIHOCTU CyHeOHOI 3a-
IIUTBI» BBIPA)KAE€TCA BO BCEN IIONHOTE IIPO-
11eCCYa/IbHBIX IIPaB JINL], 00PAaTUBIINXCA B CY.
Hapenenne 3akOHOM y4acCTBYIOILMX B Jie/Ie JIAL]
HIVPOKMMU NIPOLECCYa/IbHBIMA IIPaBaMI CaMO
110 cebe eCThb peabHBIIl (PAKT IPOSBICHNS pac-
CMaTpyuBaeMoro mpuHumma’.

Vpea npusHaHMA «JOCTYITHOCTY IIPABOCYAVI»
KaK IIPMHIMIIA IIPOLECCyaNnbHbIX OTpac/ell mpa-
Ba ObIIa «IOfIXBayeHa» MHOTVIMIU IIPaBOBEAMI
U ABJIAETCA Ha JaHHBII MOMEHT IIPEBA/IVIPYIOILEN
B Teopuu npaBa. Vl, neiicTBUTENbHO, €C/IN MCCTIe-
JIOBaTh «JOCTYIHOCTDb IPAaBOCYAVA» Ha HaIM4me
97IEMEHTOB IIPAaBOBOTO IIPMHIMIIA, TO TAKOBbIE
B Hejl 0OHApy>XMBAIOTCs B NONHOM Mepe. K mpu-
MepyY «IOCTYITHOCTY IPaBOCYVA» IIPUCYILIN BCE
OCHOBHbBIE (PYHKIIV ITPABOBBIX ITPYHIINIIOB:

e CUCTEMATH3aUMA — «JOCTYIHOCTDb IIpa-
BOCYAuA» (POPMUPYET HOPMBI, IIPaBOBbIE
VHCTUTYTBI, IPOLECCyaJbHble OTPACIU
B LI€7TIOM;

e IIPaBOTBOPYECTBO — KYpC Ha IIOBbILIE-
HIIE «JOCTYIa K IPaBOCY/IO», 6e3yC/I0B-
HO, TOATAJKMBAET PasBUTHE IPOLECCY-
a/IbHOTO 3aKOHOJATENbCTBA, IIPUMEPOM
ToMy ciyXaT usmeHenusa B AIIK PO
u I'TIK P®, cBa3aHHble ¢ moOaBIeHNEM
VMHCTUTYTa ITIPUKA3HOTO IIPOM3BOACTBA
B IIEPBBII M YINPOIIEHHOIO IPOU3BOJ-
CTBa — BO BTOPOI];

o perymranua — Uupaes «JOCTYIHOCTU IIpa-
BOCYJVs» HAIIPpAB/IAET IPMMEHEHNE 0PI -
IVYECKNX HOPM, OIpeJeNAeT pe3ylbTaT
paccMOTpeHMA KOHKPETHOTO JieIa;

o VHTerpaTMBHAasA (PyHKUMA — CBA3BIBACT
IIPaBO ¥ 001eCTBO, HOFYEPKIBALT COLI-
QJIbHBIIT XapaKTep CyfeOHO 3alUThI.

¢ Pemenue EBporeiickoro cyza 1o npasam denioseka 1o eny Golder v. the United Kingdom ot 21 deBpans 1975 1.
URL: // http://www.echr.coe.int/ (nata obpamenns — 05.05.2016).
7 Koscyxapv A.H. [IpaBo Ha cyne6HyI0 3auty B MCKoBoM nponssopctse / Ilox pen. E.I. Maprsinuuka. Knunnes:

Kummnses. roc. yH-T um. B.JVL. JlennHa, 1989.

8 Ipuxodvro M.A. JOCTYIHOCTD PaBOCYAUS B apOUTPasKHOM I TPAXKAAHCKOM IPOLieCcce: OCHOBHBIE POOTIEMBI.

CII6.: M3p. nom C.-Iletepb6. roc. yu-ta, 2005. C. 24.

9 Cemenos B.M. KoHCTUTYLIMOHHDIE TPUHLMIIBI TPAXKIAHCKOTO CYJONpOoN3BoAcTBa. M., 1982.
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YOK

OpHaKO «JOCTYIHOCTDb IPAaBOCYAUsI», 0OIa-
sk IpU3HaKaMM, HeOOXOAMMBIMU [Isl OIIpe-
Oe/leHNA IIPaBOBOrO IPMHLMNIIA, IIPOABJIAET
cebss mmpe. IlpocnexxmBaeTcs IOIIOLIEHNE
«JOCTYITHOCTBIO» ~[IPYTUX IPOLECCYyalbHBIX
NpUHOUIOB. Tak, «IpMHIUIT 3aKOHHOCTN» He-
Pa3pbIBHO CBA3aH C «JOCTYIIHOCTBIO IIPABOCY-
nus». [IpaBocynne HeBO3MOXKHO 6e3 HazIexa-
IIero MpUMeHeHNsI M COOMIofIeHNs PaBOBBIX
HOPM U C y4deToM ux uepapxuu. CymebHoe
pasbupaTenbCTBO TepsieT CBOM PaMKU U 00b-
eKTUBHOCTb 6e3 COOMIOIeHsI YeTKOI IIpoIjec-
CyaspHOU (OPMBI, YTO JiellaeT IIPaBOCY/ye He-
poctynHbIM. «[IprHIMI rmacHOCTN cyme6HOTO
pasbuparenbCTBa» IMOJYEPKMBAET COILMAIb-
HBIl XapaKTep paspelieHus jen B cyne. Taxoit
HOZIXOJI TI03BOJIsAIET KKOMY HaO/IIOATh 3a CO-
OnroleHNeM 3aKOHHOCTH, 32 KaueCTBOM pabo-
ThI cyne6H017[ CUCTEMBI, a TaKXe JIaeT IPAMOI
JIOCTYII K CIIOXVBIIENCS CyHeOHOI IpaKTHKe.
Crout OTMETUTb POJCTBEHHOCTb CAMMX ITOHS-
TUI «ITTACHOCTDb» U «TOCTYITHOCTD».

He Tax o4eBMHBI B3aMMOCBA3U «TOCTYII-
HOCTU» U TIPUHIIUIIOB «COCTSI3aTeIbHOCTI»,
«IUCTIO3UTVBHOCTI», «IIPOILECCYaNbHOTO pa-
BeHCTBa». OJHAKO paccMaTpuBas TaKMe Ka-
TETOPUM KaK «JOCTYIIHOCTb IPaBOCYOVA»,
«IIpaBO Ha CyAeOHYI0 3aIUTy» HE CTOUT 3a-
OBbIBAaTh, YTO TAKMM IIPABOM Hajje/ieHa He OfHa
obpamaoiascs K Cyay CTOpPOHa CymeOHOro
pasbuparenbcTBa, HO U IPOTUBOIIOTIOXKHAS
eil. K nmpumMepy, B rpa>k/laHCKOM ITpoIecce Ipu
YIOB/IETBOPEHNM 3aKOHHBIX TpeOOBaHMIT VC-
TIA Cy/i IPOBEPAET NPABUIbHOCTD PAaCYETOB,
NPOV3BENEHHBIX MCTLIOM, TEM CaMbIM peaju-
3ys IIpaBO OTBETYMKA HAa COPa3MEPHOCTb OT-
BETCTBEHHOCTH. B ImpOTMBHOM ciydae mcren
HOTYy4MT ObI OIpeieNIeHHYI0 JOCTYIHOCTD, HO
TOYHO He JJOCTYIIHOCTb IIPaBOCYAUA.

[Tpu mccmemoBanuy Ha COOTBETCTBME Y-
I'VX NPUHINIIOB, C/IEAYyeT IMOMHUTD, YTO CaM
CyfieOHBINT IpollecC HAIpaBleH Ha JOCTU-
JKE€HMe ITIaBHOM CBOEil LieIM — IIPaBOCYANA.
CrnepmoBaTenbHO, peanusanusa 4yepe3 Ipoliec-
Cya/ibHble MHCTUTYTBl ¥ HOPMBI IIPAaBOBBIX

IPUHLINIIOB €CTh U Pean3anysa «TOCTYIIHOTO
IPaBOCYAUA».

Takum 006pas3oM, «JOCTYIHOCTb IPaBOCY-
[Vis1» BBICTYIIA€T B VIHOV PO/, HEXKETN IIPOCTO
IpMHINIL BO3MOXXHO ee IOHMMaHME KaK «Ha/J-
IpMHUMINANIbHO» KaTeropuy. OHa 3aK/04a-
eT B cebs caM IyX ¥ CMBIC]I IIPOLeCCyaTbHOIO
npasa. «JJocTymHOCTb mpaBocyaus» (Ipu upe-
a/IM3auyy IOHATYUSA «IIPABOCY/VIe») BBICTYIIAeT
KaK JIOCTYITHOCTb JOCTVDKEHMA VICTVIHBI B paM-
KaxX 3aKOHHOM mpouenypspl. Cornamasch ¢ OT-
€4eCTBEHHBIMU U 3apyOeXHbIMU aBTOpammll
CTOUT OTMETUTH MHOTOACIIEKTHBIN XapaKTep
TAHHOV KaTeropum. «/loCTyIIHOCTb» ABIAETCA
OJTHOBPEMEHHO U 11€/IbI0, ¥ KPUTEPUEM COBpE-
MEHHBIX IIPABOBBIX CHUCTEM, MOXKET CIIy>KUTb
OCHOBOM MCC/IEJOBAHMIT KOMIIAPATUBICTOB.

/13 BBIIIECKAa3aHHOTO U Ha OCHOBaHMM aHA-
NM3a CYLECTBYIOIIMX B JOKTPUHE IIpaBa TOYEK
3peHus MOHVMAaHMA 0OCY>KIaeMOJl KaTeropum
CllefyeT BBIBOJI, YTO «JOCTYIHOCTb IIPaBOCY-
IVsA» ABIAETCA OFHOM U3 OCHOBHBIX UJEN CY-
IOIIPOU3BOJICTBA B 1I€/IOM, KOHIIETIIMEN, «Ha-
HOPUHIUIIOM», PabOTOCIIOCOOHOCTh KOTOPOI
MO>XHO XapaKTepU30BaTh VICXOMA U3 CYIECTBY-
IOIMII TNPAaBOBbIX IPUHIVIIOB, MHCTUTYTOB,
HOPM, «MHOT000Da3Nsl OPUANYECKIX BO3MOX-
HOCTEl» B MX pasBUTUM U peanusauyn. «Jo-
CTYIIHOCTB» IIPOHM3bIBAET CYHeOHBII IpoLiec,
HaylyHasg C MOMEHTAa BO3HMKHOBEHMA IIpaBa
Ha IOfjady MCKa M JIO BBIHECEHUA IIPABOCY/I-
Horo pemenns. [IocToAHHO pa3sBMBasACH, JaH-
Hasg KaTeropys IIOBbILIAET CBOJV YPOBEHb KaK
KO/IMYECTBEHHO (IIPefOCTaB/IAA BO3MOXXHOCTD
KOXJ0MY 0e3 MCKIIIoYeHNsI 00paIaThcs 3a 3a-
LIUTOV CBOMX HapYLIEHHBIX IIPAB ¥ OTCTaNBaTh
CBOV MHTEPECHI), TaK U Ka4YeCTBEHHO, YIIPOIIas
IPOLIeCC HOCTYDKEHNUS VCTVHBL, Jienas pasoupa-
TEIbCTBO B Cyfie 60/mee 00beKTUBHBIM. Pa3Bu-
TIi€ Pa3HBIX IPOLECCYaTbHBIX ACIEKTOB, Oy/b
TO M3MeHeHIe IPAaBII IOACYFHOCTH, foOaBIe-
HJIe HOBBIX ()OPM IIPOM3BOACTBA, IPOLECCYaIb-
HBIX TapaHTUI MM 37IEKTPOHHOTO JOKYMEHTO-
000pOoTa, B CBOEIT COBOKYITHOCTY CHOCOOCTBYET
Pa3sBUTUIO JOCTYIIHOCTY IIPABOCYAMA.

10 Cappelletti M. Access to Justice and the Welfare State. Firenze, 1979; Toward Equal Justice: A Comparative Study
of Legal Aid in Modern Societies (Texts and Materials) / By M. Cappelletti, ]. Gordley and E. Johnson Jr. [Studies in
Comparative Law. Ne 13]. Milan: Dott. Editore; Dobbs Ferry, 1975.
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AKTYAJIbHbIE BOINPOCHI OBPALLEHUA
B3bICKAHUA HA UCKJTIOYUTEJIbHbIE
MMYLLUECTBEHHDIE NMPABA HA OB BEKTDI
WHTEJJIEKTYAJIbHOU COBCTBEHHOCTU

TokapeB 3ayapa AHapeeBuy
CTYOEHT 4 Kypca

Poccuickoro rocygapcTBeHHOro YHUBepCUTeTa NpaBocyams

B cootBercTBuM O CT. 68 D3 «O6 MconHM-
TEJIbHOM IIPOM3BOJCTBE» OHOI U3 Mep Hpu-
HYJWUTENTbHOTO MCIIOJIHEHMsI SB/IseTCsl obpa-
I[eHe B3bICKAaHVIS Ha MMYIeCTBEHHbIE IIpaBa
JIO/DKHUKA, B TOM YMC/Ie Ha MCKIIOYNTEeIbHbIE
IpaBa Ha Pe3y/IbTaThl MHTE/UIEKTYa/lIbHOI Je-
ATEJIPHOCTU Y CPEACTBAa MHAMBUAYATN3ALNY,
npaBa TpeOOBaHMs IO KOTOBOpaM 00 OTUYX-
JIeHUY VU MCIIO/Ib30BAHUY MCKTIOUUTE/IBHOTO
IIpaBa Ha pe3y/IbTaT MHTE/UIEKTYa/lIbHON Hes-
TEJIBHOCTY ¥ CPEICTBO WHVBUYa/TNU3aLUM,
IPaBO VMCIIO/Nb30BAHNS pe3y/IbTaTa MHTEIeK-
TYa/IbHOJ JeATeNbHOCTY WM CPefCTBA VHMU-
BUZIyalM3al[uy, HpUHAJIeXaIee [JODKHUKY
KakK JInIeHsuary!.

ITpn ananmuse cT. 75 JaHHOTrO 3aKOHa, yKa-
3bIBAIOIell BU/BI MMYIECTBEHHBIX IIpaB, Ha
KOTOpble MOXKeT OBITh OOpaljeHO B3bICKaHNE,
BO3HMKAET PsJ BOIIPOCOB, MMEIOLINX KaK Te-
opeTmYecKoe, TaK ¥ IPAKTUYECKOe 3HadeHue:
B CBSI3Y C YeM B OTHOILIECHVI Pe3y/IbTaTOB MH-
TE/IEKTYa/IbHON JIeATe/IbHOCTU M IPUpPAaBHMU-
BaeMBbIX K HUM CPeJCTB VMHAMBUAYATN3ALNN
ClIeflyeT ONepUpOBaTh IIOHATHEM «VCKTIOUN-
Te/IbHbIE MMYIeCTBEHHbIE IIpaBa Ha 0O'bEKTHI
VHTE/UIeKTYa/IbHOI COOCTBEHHOCTI» BMECTO
«OOBEKTB VHTE/UIEKTYa/IbHOI COOCTBEHHO-
cTr»? BO3MOXXHO /i1 BK/IIOYATh IpaBa Ha 00b-
eKTbI IHTEJUIEKTYaIbHO COOCTBEHHOCTI B CO-
CTaB MMYIeCTBA, Ha KOTOpPOe MOXeT OBITH
obpalieHO B3bICKaHME?

Anamusupya ct. 128 I'K P®, orHOcAmyro
K 00beKTaM TpakJaHCKMX NIpaB Belly, BKIIIO-
Yas HaJIMYHbIE IeHbIY ¥ JOKYMEHTapHbIe I1eH-
Hble OyMary, MHOe MMYIIECTBO, B TOM YICIIe
Oe3HaNMMYHbIE [IeHEe)XHbIE CPECTBA, Oe3/I0Ky-
MeHTapHbIe IJeHHbIe OyMary, MMyIeCTBeHHbIe
IpaBa, pe3yabTaTbl paboT U OKa3aHue YCIyT,
OXpaHfAeMble pe3y/IbTaTbl MHTENIeKTyalb-
HOJI JIeATeNbHOCTM U TpUMpPaBHEHHbIE K HUM
CpefcTBa MHAMBUAyanu3anuy (MHTEIEKTY-
alibHasg COOCTBEHHOCTDb), HeMaTepua/bHbIe
671ara, OTMETUM TOT (AKT, YTO MUCKITIOUNTE/b-
Hble IIpaBa Ha OODBEKTHI VHTEJUIEKTYa/lIbHOM
COOCTBEHHOCTM BK/IIOYAIOT B Ce0sA JIMYHBIE
HeMMYIllleCTBeHHbIe ITpaBa (aBTOPCKOe MpaBo,
IaTeHTHOe MpaBoO U /Ip.) M MCKIIOYNTENIbHbIE
MMYIeCTBEHHbIEe IIpaBa (IIpaBO Ha NCIIOJb-
30BaHNUe OOBEKTOB VHTE/IEKTYaJIbHOI COO0-
CTBEHHOCTH )2,

B coorsercTBum cm. 4 ct. 129 I'K pesynbraTsl
VHTE/IEKTYa/IbHOM NeATeNbHOCTY U IPUpPaB-
HEHHble K HUM CpPe[ICTBAa MHAMBUAYANN3ALINN
(c1. 1225 TK P®) He MOTYyT OTUY>KHATbCA WK
VHBIM CII0COOOM HEePeXOfUTb OT OHOTO JNIIA
K ipyromy. OfHaKo IpaBa Ha TaKye pe3y/lIbTaThl
U CPEJICTBA, a TAK)Ke MaTepuaibHble HOCHUTEII,
B KOTOPBIX BBIPa)KEHBI COOTBETCTBYIOIUE pe-
3y/IbTaThl MM CPENCTBA, MOTYT OTYYKAATbCA
VIV MHBIM CIIOCOOOM TIepeXOfiuTh OT OFHOTO
NMIA K IPYTOMY B CTy4asAX U B MOPSAZIKe, KOTO-
poie ycranosnensl ['K PO.

I ®epepanbubiit 3akoH o1 02.10.2007 Ne 229-®3 (pegs. ot 29.06.2015) «O6 MCIOMHUTENLHOM IPOUSBOACTBE» (C
U3M. J JIOIL, BCTYIL B cuiy ¢ 01.10.2015) // Poccuitckas rasera. 2007. 06 okTa6ps. Ne 223,

2 Tpaxkmauckuit komekc Poccuiickoit @eepannu (vactp mepsas) ot 30.11.1994 Ne 51-®3 (pen. ot 13.07.2015) (¢
U3M. J JIOIL, BCTYIL B cuiy ¢ 01.10.2015) // Poccuitckas razera. 1994. 08 nexkabps. Ne 238-239.
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C rtoukmu 3penus npodeccopa [1.X. Barne-
eBa, B CIJIy CBOEl IPUPOABI CaMil OOBEKTHI
VIHTE/JIEKTYaJIbHOM COOCTBEHHOCTY HE MOTYT
MICIIO/Ib30BATbCSI B KOMMeEpYeCcKoM obopores.
B ormmmume oT 00BEKTOB BEILIHBIX IPaB OHU
VMEIOT UAeanbHylo npupopy. Kak Bciakue He-
MaTrepyaabHble OOBEKThI, He VIMEIoIlue HaTy-
pabHOIT GOPMBI, pe3y/IbTaThl MHTETEKTya/lb-
HOJ [IeATENIbHOCTY He IOfIBEPKEHbI M3HOCY,
amopTusanuu. OHM MOTYT YCTapeBaThb JIMIIb
MoOpajbHO%.

B Ilopspke BkIIOYeHMS OOBEKTOB VHTENI-
JIEKTYa/IbHOI COOCTBEHHOCTM B COCTaB He-
MaTepuanabHbIX aKTMBOB OT 13 mapra 1995 I.
YKa3blBaeTCs, YTO B COCTaB HEMaTepUa/IbHbIX
aKTMBOB B KaueCTBE YYETHBIX €[VHMI] BKIIIO-
YaIOTCs IIPaBa Ha 0O'bEKTHI MHTEIEKTyaTbHON
COOCTBEHHOCTI.

CynebHas IpaKTUKa IpUIEP>KMBACTCA TOY-
KI 3PEHUs, COITIACHO KOTOPOI OOBeKTHI MH-
TEUIEKTYa/IbHOJ COOCTBEHHOCTV HE MOTYT
OBITh BK/IQJIOM B VMMYIIECTBO XO3AVCTBEHHO-
ro ToBapuujecTBa U obmectBa. B m. 17 mo-
craHosnieHus Ilnenyma Bepxosnoro Cypma PO
n Ilnenyma Beiciero Ap6urpaxnoro Cypa
P® or 01.07.1996 Ne 6/8 «O HEKOTOpHIX BO-
IIpOCaX, CBA3aHHBIX C IPYMEHEHMEM YacTy
nepsoit IpakpmaHckoro kopekca Poccmiickon
Qepmepanum» PpasbACHAETCSA, YTO BKIAJIOM
B XO3S/ICTBEHHOE TOBAPUILECTBO ¥ OOIIECTBO
He MOXXeT OBbITb OOBEKT MHTE/IeKTyalTbHOI
COOCTBEHHOCTY (TaTeHT, OObEKT aBTOPCKOTO
IpaBa, BKII0Yast mporpamMmsl jia OBM, u 1.11.)
UK «HOY-Xay». OffHaKO B Ka4eCcTBe BK/IaJja MO-

XKeT OBITb IPU3HAHO IIPaBO IOTb30OBAHNA Ta-
KM O00BEKTOM, IlepefaBaeMoe OOIeCTBY VI
TOBAPUIIECTBY B COOTBETCTBUM C JINIIEH3MOH-
HBIM JIOTOBOPOM, KOTOPBIII I0JDKEH OBITH 3ape-
TUCTPUPOBAH B MOPsAJKe, NMPefyCMOTPEHHOM
3aKOHOJaTebCTBOMO.

Kax ormeuaet npodeccop O.B. Vcaenkosa,
Ba)KHO IOHATD, KaKe 13 YKa3aHHBIX IIPaB MO-
TyT HAXOAUTBCS B 060pOTeE, B TOM 4UCTIe Iepe-
IaBaTbCA, OTYYXKIATbCA U B UCKIIOUNTENTbHOM
Cy4ae IOfBEpraTrbcsi B3bICKaHMIO. IloaTomy
HEoOXO[MMO YeTKO OTTPaHUYMBATh VICKIIIO-
YNTeJbHbIE IIpaBa OT 0013aTe/IbCTBEHHBIX.
ITocnennue, B oTIM4me OT MepBBIX, — IIpaBa
OoTHOCUTeNbHbIE. OHM MOTYT COCTAB/IATD COfIEP-
JKaHMe IPAaBOOTHOIIEHMII, BO3ZHMKAIOIINX I3
Pa3IMYHBbIX JIOTOBOPOB, IPEAMETOM KOTOPBIX
BBICTYIAIOT VICK/IIOUUTE/IbHbIE NpaBa (InijeH-
3JIOHHbBIE IOTOBOPBI, JOTOBOPbI KOMMEPUYECKOIA
KoHIleccun). VIHade roBOpSI, COOTBETCTBYIOIIYIE
00s13aTe/IbCTBEHHbIE VIMYIECTBEHHbIE IIpaBa
MOTYT BO3HUKATb U CYyILIeCTBOBATD 11O IIOBOAY
TeX W/IV VIHBIX UCK/IIOYUTETbHBIX IIpaB, HO OHU
He OTOXX[eCTBIIAIOTCS C HUMM' .

Cratpa 1241 TK P® Takke ycTaHaB/IMBaeT,
YTO MOIYCKaeTcA IepeXof, UCKIUYUTETbHOTO
IIpaBa Ha pe3y/IbTaThl MHTE/IIEKTYaIbHO fies-
TEeNIbHOCTH VI Ha CPeJCTBO MHAVBU/yann3a-
LUV K APYTOMY NIy 6e3 3aK/ITI049eHN JOTOBO-
pa npy obpaleHny B3bICKaHV Ha IMYIECTBO
npaBoobmagarerss.

Takum o6pasom, MCXOfA M3 HpefCcTaBIeH-
HOTO, BO3MOXXHO CJIe/laTh BBIBOJI, YTO KaK Ha
JIeTaJIbHOM, TaK ¥ Ha IOKTPMHATbHOM YPOBHAX

3 Baneesa J].X. VicnonmuutenbHoe MPOU3BOACTBO: YUEOHUK /ISt BY3OB. 2-€ U3M,., KoL u mepepal. CII6.: [urep,

2010. (Cepust «YueOHUK [I/I51 BY30B»).

4 Tpaxpganckoe npaso: YueGuuk / [Tog pen. E.A. Cyxanosa. M: BEK, 2002. T. 1. C. 624.

5> TIOpAKOK BK/IIOYEHUsT OOBEKTOB MHTE/UIEKTYAbHON COOCTBEHHOCTM B COCTAB HEMAaTepPUANbHBIX aKTUBOB,
yTBepx/ieH pemeHyAMy MunHayku PO Ne OP22-2-64 (Pocmatentom Ne 10/2-20215/23 ot 13.03.95) Bo ncnonHenne
nocranosyenns [Tpasurenscra PO ot 26 miomnst 1994 . Ne 870 «IlomosxeHne o mpuBaTusanyy 06beKTOB HAyIHO-TeX-

HIr4ecKoit cepoi»//C3 PD. 1994. Ne 15. Cr. 1783

6 ITocranosnenne Ilnenyma Bepxosroro Cyga P® u Ilnenyma Boiciero Ap6urpaxxuoro Cyga PO or 1 mions
1996 1. Ne 6/8 «O HEKOTOPBIX BOIPOCAX, CBA3aHHDIX C IIPYMEHEHNeM YacTu nepBoit [paskganckoro xopekca Poccnmit-
cxort @epepannn» // BectHuk Briciero Apoutpasknoro Cyna Poccniickort @egepannn. 2005. Ne 12 («IlocTanosnenns
ITneryma Bsiciero Apburpasksoro Cyma PO (1992-2005 ropsr)»).

7 Tlocrarerinblit KommeHTapuil Kk PeepanbHOMY 3aKOHY 0T 2 OKTAGps 2007 [ Ne 229-03 «O6 MCHONHUTENEHOM
npousBozcTse» / Ilox pegakiueit mpodeccopa fokropa roprandeckux Hayk O.B. Vcaenkosoit//CIIC «KoHcymbranT-

ITnroc»

8 Tpaxmauckuii koprekc Poccuiickort ®emepanmu (actb geTBeprast) ot 18.12.2006 Ne 230-D3 (pep. ot 31.12.2014) //

Poccmitckast rasera. 2006. 22 fekabpst. Ne 289.

54

GEMUNAA*SCIENCE  N212015



YIK

OPTAHU3ALMUA CYAEBHOW AEATENbHOCTU U UCNONHUTEJIbHOE NPOM3BOACTBO

B BOIIPOCE O HAJIOKEHM!U B3bICKAaHMA Ha pe-
3y/IbTaThl VIHTE/UIEKTYaIbHOM COOCTBEHHOCTH
U TIpYpaBHUBAaeMble CPeICTBA MHAVBULYANIN-
3aIuyl peyb UAIeT HEIIOCPEICTBEHHO O Ha/IoXe-
HVIJ B3BICKaHMs Ha IIPaBa Ha OOBEKTHI MHTEN-
JIEKTYa/IbHOJ COOCTBEHHOCTH.

[oBOpsA 0 BO3MOXXHOCTV BK/IIOYEHVS IIpaBa
Ha OOBEKTBI MHTEIEKTYa/IbHOI COOCTBEHHO-
CTU B COCTAaB MMYIIECTBA, HA KOTOPOE MOXXET
OBITH OOpalleHO B3BICKaHIE, B Ka4eCTBe MpPM-
Mepa IpMBefieM TOTOBOP HMPOaXK! IpeIpus-
nA. B . 2 ct. 559 I'K P® ykasano, uro npo-
IaBel] 00s513yeTcsl IepefaTh B COOCTBEHHOCTD
HOKYTIaTe/Is NMPEANpUsATIE B 1IeIOM KaK MMY-
I[eCTBEHHDII KOMIUIEKC, TP 3TOM IpaBa Ha
¢upMeHHOe HauMeHOBaHVe, TOBAPHBIN 3HAK,
3HAK 00C/Ty>)XVIBaHMs U IPYTYe CPeNCTBA VHN-
BUJIya/lM3al{uy IIPOJaBLia i €T0 TOBAPOB, paboT
VWIN YOIy, @ TakKe IpUHAIJIeXAIIe eMy Ha
OCHOBaHMM JIVIIEH3UV IIpaBa VICIO/Ib30BaHMS
TaKVX CPEeICTB MHANBUAYANTN3ALNNU [TEPEXOLSAT
K ITOKYIaTeNio, eC/IY MHOe He IPefyCMOTPEHO
JIOTOBOPOM®.

AHaznornyHasg HOpMa COflEp>XKUTCA B CT. 110
DemepanbHOIO 3aKOHA O HECOCTOATENBHOCTH
(6aHKpOTCTBE) Ifie YKa3aHO, YTO «IIPI IIPOJjasKe
HPeNIPUATIS OTIYKIAAIOTCS BCe BUBI UMYIIe-
CTBa, IIPeJHa3HAYEHHOTO /I OCYIeCTB/ICHIIA
HpeIPUHIMATE/IbCKOI eATe/IBHOCTU», B TOM

YIIC/Ie «IIPaBa Ha 0003HAYeH Vs, UH/IMBULYaIIU-
3upymlye JO/DKHMKA, ero IPOAYKLNMIo, pabo-
TBI ¥ yonyru (pupMeHHOe HaVMeHOBaHUe, TO-
BapHbIe 3HaKM, 3HaKM 00CTy)KUBaHUsA), IpyTUe
IpMHaJIeXaIlNe JODKHNUKY UCKIOYNTETbHbIE
IpaBa, 3a MCK/II0YeHMeM IIPaB 1 0053aHHOCTEIA,
KOTOpBble He MOTYT OBITb IepefaHbl APYIUM
nunam» 10, CregoBarenbHO, MCKIOYUTETbHbBIE
IIpaBa, BXOJAIlMe B COCTaB IPeANpUATUASI IIPU
OaHKpPOTCTBe, IepelalTCsi BMeCTe C CaMUM
HNpeAnpUATIEM.

Takum o6pasom, moj mpaBaMu Ha pe-
3y/IbTaTbl MHTE/JIEKTYa/IbHOM MIeATETbHOCTU
VI IPMPAaBHEHHbIE K HUM CPENCTBA VHAUBULY-
anM3alyy MOAPasyMeBalTCA UMYIeCTBEHHbIE
IIpaBa, a Takke B ycTaHOBNeHHbIX 'K PO ciy-
4asAx ¥ IMYHbIE HEMMYIECTBEHHbIE IIPaBa Ha
VIHTE/IEKTYa/IbHYI0 COOCTBEHHOCTD.

HeTt comHeHMiT B j1erajibHO 0O0CHOBAHHO-
CTV OTHECEHN IPaB Ha 00'bEKThl MIHTE/IEKTY-
a7IbHOM HeATeIbHOCTY K COCTaBY MMYIIECTBa
B IIeJIOM. JTO, B CBOI0 OuYepefb, IO3BOJAET
CllenaTh BBIBOJ, 00 MCIIOAb30BAHUM B VCIION-
HUTE/IbHOM IIPOM3BOACTBE TE€PMMHA «MMYILle-
CTBO» He TO/NbKO B paMKax Belllell, BKIIOYas
JIeHbI'M, L[eHHble OyMaryu, HO TaK)Ke BK/IIOYas
VIMYILleCTBEHHbIE IIpaBa, B TOM YMC/IE€ UCKIIIO-
YITe/IbHbIE IMYI[eCTBEHHbIE IIPaBa Ha 00BbeK-
THI MHTE/UIEKTYa/IbHOJ COOCTBEHHOCTIL.

9 Tpakmanckuii kopiekc Poccuiickort ®eepannu (qactsb BTopas)» ot 26.01.1996 Ne 14-®3 (pen. ot 29.06.2015) (¢
U3M. U [IOIL, BCTYIL B cuny ¢ 01.07.2015) // OnexrponHbIit pecypc: base.consultant.ru

10 @epepanpHblit 3aK0H 0T 26.10.2002 Ne 127-03 «O HecocTosaTenpHOCTH (6aHKPOTCTBE)» (C U3M. M [OIL., BCTYIL.
B cuty ¢ 01.07.2015) // OnexTpoHHSIiT pecypc: base.consultant.ru
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X03AUCTBEHHASA LEIECOOBPA3HOCTb
KAK ONPEOENAIOLLUA OAKTOP
U3MEHEHUA NOJIUTUKU

B NPUPOLOOMNOJIb3OBAHUU

HA Obb-UPTbILLCKOM CEBEPE

B NMEPUOLA 1920-1930IT.

LiBeTtKoBa A.A.
cTyaeHTKa 1 roga obyyeHusa MarncTpaTypbl

(paKynbTeT 3KOHOMUKM U YNpaBNeHWs TeppuTopuaMM) MOCKOBCKOMO MoCyAapCTBEHHOMO

yHMBepcuTeTa reogesnm n kaptorpadum
HayuyHbin pykoBoauTens: A.lN. Cnzos

BsanmoperictBue mpuponbl U 4YenoBeKa —
OffHa U3 BaXKHENIIMX IPo6IeM COBPEMEHHOCTI,
B KOTOpOIl IIO-IpeXHeMy IIpeo0afaeT TeH-
JeHIVA K IIOKOPEHNMIO Ipuponbl. B panme perm-
oHOB, Bkmodass OOp-Vpreickuii Cesep, Ta-
Kas JIeATeIbHOCTD Ye/l0BeKa IpUBeia K MoTepe
3HAUNTE/IBHOTO 4JC/IA €CTeCTBEHHBIX OOTaTCTB,
BBI3Ba/Ia YXyJIIEHNE COCTOAHMA Omocdepnt
Y YHUYTOYKEHVE MHOTUX PACTEHUI M )KMBOTHBIX.

Hapyurenne skonormyeckoro 6amaHca Ha
Cesepe Poccuiickoit @efepanumu ropasjo
r1y6yKe, 4eM B /1100071 PyToli YacTy IIaHeTap-
Horo Cesepa. B monHoi Mepe 3TO OTHOCUTCA
un Kk O6p-Vpreiickomy CeBepy BBUAY LINMPO-
KOMAcIITaOHOTO OCBOEHUA MECTOPOKIECHUI
YITIEBOJOPOJHOIO ChIPbs CO BTOPOJ IIOTIOBVHbI
XX B. ¥ CO37aHMsI MOIIHOV MHPPACTPYKTYPHI,
obecreqrBaoIeil 9TO OCBOCHIE.

CoBpeMeHHOe POCCUIICKOe 00IeCTBO 3aMeT-
HO PErMOHAIN3UPYETCH, YTO YyCUIMBAET MHTEPEC
K ucrtopuu 1920-X IT., B TOM 4ucIie K pasBUTUIO
XO034JICTBa B LI€JIOM Y €T0 OTHE/IbHBIX OTPaCIeN.
[TostBMIMCDH pabOTHI IO VICTOPUM IIPUPOFOTIONb-
30BaHNA U 9KOJIOTMYECKON MOMUTUKN COBETCKO-
ro rocygapcrsa B 1920-1930 rr.,, mokasbiBaro-
M€ B3aMMOJEICTBYE YeTloBeKa M IPUPOJbI Ha
O6p-Vprsimckom CeBepe B 0011ieM KOHTEKCTe
COBETCKOVI IOMUTHKY TOTO BPEMEHM.

OO61eco03H0e 3aKOHOZIATeNIbCTBO B 0071a-
CTU TIPUPOJIONO/Ib30BAHNSA YTOYHANOCH PEru-

OHAJIbHBIM C Y4€TOM TePPUTOPUATBHOI CHeLN-
(KM IPOMBICTIOBOTO XO03ACTBA. TaK, B IIe/Iax
BOCCTaHOBJIEHNSI OXOTHUYBETO X035/ICTBA OBLIO
npunaTo «[lonoxenne 06 oxore B YpanabcKoit
obmacti». OO6Iee PyKOBOACTBO OXOTHUYBUM
XO3AJICTBOM BO3/IaTa/IoCh Ha YpalbCKMil 00-
JIACTHOJ! JIECHOV OTHEN YpanmbCKOro 00IacTHO-
TO 3eMeJIbHOTO YIPABJIEHUS U €r0 OKPY>KHbIe
JiecHble OTHeNbl (IOFOTHENBI OXOTHI), KOTO-
pble JO/DKHBI ObUIM IPUHMMATh HaJIeXallye
Mephl 110 Pa3BUTMUIO OXOTHUYbETO XO3ANCTBA.
OO6macTHPIMU MCHOIKOMaMy, BO MCIIOJTHEHUE
LIEHTPA/IbHBIX PACHOPSKEHMI, €XerofiHo/pa3
B [IBa TOJIa VI3/1aBa/IVICh MECTHBIE 00sI3aTe/IbHble
IOCTaHOBJIEHNsI 06 oxoTe. /17151 OXpaHBbI [JeHHBIX
OXOTHMYbMX XMBOTHBIX BOCIIpellanach OXOTa:
Ha cobons ¢ 1927 mo 1930 rr.; Ha kmupmaca (ru-
Opun cobonsa u KyHnup) — ¢ 1927 mo 1930 rr.
1 Ha 6apcyka — ¢ 1926 o 1930 rr. Takum o6pa-
30M, B 1920-e rT. ObITa pa3paboTraHa 1 BBeJjeHa
B JIeJICTBME 3aKOHOJlaTellbHas OCHOBAa OXOTHI.
OXOTHMYMIT TPOMBICETT PETyIMPOBAJICA Ha IleH-
TPAJIbHOM, PETMOHAJIbHOM U1 MECTHOM YPOBHSX.
B TecHOIT ¢BsA3M ¢ 0XOTON HAXOAUIOCH JIEC-
Hoe x03s1tcTBO O6b-VpThiickoro Cesepa,
peryniupyemMoe HOPMAaTMBHBIMM JOKYMEHTa-
Mu Ypanbckoro obnactHoro um Tobombckoro
OKPY>KHOT0 1CIIOTKOMOB COBETOB.
PerynnpoBannio pbpl60TOBCTBA Ha peruo-
Ha/JIbHOM YpOBHE TIIOCBAILEHO 3HAYUTETbHO
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MeHblIe HOPMaTUBHBIX JOKYMEHTOB. B mMapre
1924 1. To6ONBCKMIT OKPUCIIONIKOM YTBEPHVIT
IIOCTAaHOBJIEHNE O MOPANKE MCIO/NIb30BAHUA
PBIOOIOBHBIX YTOAWIL, 3aKpeIUIAIolee apeH -
Hble OTHOIIEHNs B pbI00IOBCTBe. PpI60TOBaM
IIpe/IarajoCh 3aK/a09aTh apeHHbIE JJOTOBOPbI
C palMCIIONIKOMaMIA.

CosfjaHHasA MpaBoBas OCHOBA OXOTHNYBETO,
JIECHOTO ¥ PBIOOJIOBHOTO XO3SIIICTBAa He OblIa
upeanbHoyi. He Bcerma HOpMaTuMBHBIE IOKY-
MEHTBI COOTBETCTBOBA/IN MECTHOI crennduke,
npoTtuBopeya eil. ['raBHOI mpobnemMoit ocTaBa-
JIaCh VICTIOTTHUTENBCKASA AVCIUIUIMHA.

Opnoit M3 1enell OXpaHbl IIPUPOJBI
O6b-Vpreimickoro CeBepa ObIZIO  cOo3faHue
oXpaHsAeMbIX Teppuropuit. B Ypanbckoir 06-
nmactu XK 1927 1. HacyuThIBanoch 249 3akas-
HUKOB 00111ei1 IIowagbo 1 766 TbIC. BecATUH
(I % ot mromanu obnacty). CrenyanbHYIO
oXpaHy uMenu 14 3sakasHMKOB, 124 3aKasHMKa
OXPaHA/NINCh JIECHOI CTpaXkell, 7 — 4lIeHaMu
OXOTHUYbel Koomepauuu (6ecriatHo); 104
3aKa3HMKa He OXpaHsamucb. O603HaueHHbIE
Ha MECTHOCTM T'PaHULbI UMenu 46 3aKasHU-
KOB, 11 49 3aKa3HMKOB I'PaHULAMU CIIY>KWU/IN
KBapTajbHble IPOCEKN, a 154 3aKasHUKa Ipa-
HUIIbI HE MIMEMN.

Bupgno, 4TO pmMA  coXpaHeHUA OXOTHM-
9YbUX PECYPCOB HENOCTAaTOYHO IOPUANIECKU
ONPENENTh 3aKa3aHHYI0 TEPPUTOPUID — €€
clIefyeT JO/DKHBIM 00pa3oM OXpaHATb, 4TO
Bcerfa, ocobenHo Ha CeBepe, BBI3BIBAJIO Ce-
pbe3Hble IpoOeMbl. JIMIIb 3alpeTUTENbHbI-
MU MepaMy HOOUTBCS COOMIONEHUsT IIPaBUTT
OXOTbI HeBO3MOXHO. [ToaTomy, HapAnRy ¢ HOp-
MOTBOPYECKOJ1, 6O/blIIOe BHUMaHNE YaeNs-
JI0Ch NPONAraHAVICTCKON U IIPOCBETUTENbCKON
paboTe cpeny HaceleHUs, 3aHMMAIOIIETOCs
OXOTHMYBMM IIpoMbIcTIiOM. Tak, B Cypryrckom
yesme B 1920 1. 6611 co3man Coro3 IpaBUIb-
HOJI OXOTBI, 0O BETVHUBIINI «BCEX OXOTHVKOB,
moONTeNeil M MPOMBIIUICHHNKOB, VIMEIOLINX
KUTENbCTBO B Ipefenax CypryTckoro yesja
B LIe/IAIX MHTEPECOB OXOTHMKOB, KaK TAKOBbIX,
OXpaHeHNUs AVYM U Yroguil OT UCTpeOneHus
VI PacXMILEHN, TIOGHATIE KYJIbTYPHOTO YPOB-
Hs CBOVIX YIEHOB VM TEXHUKY OXOTbBI».

[TonoxurenbHble pe3yNbTAaThl MPONAraHbl
U TIPOCBEILIEeHN CHIDKANIach ¥3-3a OOMbIINX

IIPOCTPAHCTB IIpU YPEe3BbIYaTHO HU3KOM IIJIOT-
HOCTU HaceneHus, yganeHHocTr O6b-VpThim-
ckoro CeBepa OT XO035/ICTBEHHO-aJMIHICTPa-
TYBHBIX IIEHTPOB, IUIOXVX IyTeil COOOLIeHNA
Ul HePa3BUTOCTY CPECTB CBSA3ML.

[ 9ddeKTUBHOrO perymmpoBaHus Ipu-
POZONONb30BaHUA TPeOOBANIOCh IIPOBEJEHIE
3eMJIEYCTPOIICTBA (YIIOPAJOYEHNA MMEBIINXCSA
¢dbopM 3eMyenonbp3oBaHMs U 00pa3oBaHMS HO-
BBIX), HEOOXOIMMOTO ISl «IPOOY>KAEHVs» 0~
TeHI[Ma/IbHBIX BO3MOKHOCTell CeBepa. B 1920-e
IT. 3eM/IEYCTPOUTE/IbHBIE pabOTHI OBIIN TOIBKO
HayaThl, 3aBepIINBIINCD B 1930-¢e IT.

B mpoBemeHmMm 3KOIOTMYECKON IIOMNATHU-
ku Ha O6p-Vpreimickom CeBepe B 1920-€ IT.
OOJIBIIYI0 PO/Ib WIPaIM pPeryoHa/lbHbIe BJIa-
ctu n Komurer Cesepa npu BIVIK co cBou-
MU TEPPUTOPUATBHBIMU OT/Ie/ICHUAMMY, Halle-
JIeHHbIe Ha KOMIIEKCHOE OCBOEHIE PecypcCoB,
OepeXxHOe OTHOLIEHNE K IIPUPOJE, COTPYLHNU-
YeCTBO C Hace/leHreM. AKI[eHT Ha abOpUTreHOB
CeBepa KaK aKTOPOB, CIIOCOOHBIX IIO/THOL[EHHO
OCBONTD OOraTble IPUPOIHDIE PECYPChI, COOT-
HOCWICA C <IIOJIOKUTE/IbHBIM» Teorpadude-
CKVMIM 06pa3oM pernoHa, popMMUpyeMbIM Hayd-
HBIM U IpO(deccroHaNTbHBIMI CO00IeCTBaMM
B 1920-e rr.

K xonny 1920 — navany 1930-x IT. cuty-
anysa B IPUPOMAOINONb30BAHUY YXYALINMIACE.
YcunuBaeTcsi faBieHNe XO3SICTBEHHBIX Be-
nomctB (Hapkomropr, HapkomchHa6 u T.IL.).
LleHTpa/bHBIM 97IEMEHTOM IIOJIUTUKY U TIPAK-
TUKVU II0 OTHOLIEHUIO K IIPUPOJE CTal yTH-
nUTapusM, OeCKOHTPO/IbHOE WCIIOTIb30BaHNE
IPUPOIHBIX PECYPCOB ISl YCKOPEHUA 9KOHO-
MIYECKOTO POCTa ¥ HEeMeJJICHHOTO 3KOHOMM-
geckoro addexta. Kypc nepBbIxX NATUIETOK Ha
CTPEMUTE/IbHYI0 VHAYCTPUANIN3ALNIO Y KOJI-
JIEKTMBU3ALMIO TIPUBET K PajjuKaTbHOMY BO3-
IeTICTBMIO Ha NPUPOJHBIE pecypchl. Bompocsr
OXpaHBI PeCypCOB 1 VX KOMIUIEKCHOTO VICIIOTTb-
30BaHN:A OTOLIIY HA BTOPOII IIJIaH, 3 KOpEHHOe
HaceneHre (HaKTUIeCKU OBUIO OTCTPAHEHO OT
PeaIbHOTO YIIpaBJIeHNsI PETVIOHOM.

TakuM 06pasoM, MMEHHO XO3AJCTBEHHYIO
11e71eCO00Pa3HOCTh MOXKHO CYMTAThb OIIpefe-
IA0MYM  (PAaKTOPOM M3MEHEHUSA IOTUTUKA
B IIPMPORONonb3oBanuy Ha O6b-VpThiickom
Cesepe B mepuop, 1920-1930 rr.
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PA3BUTUE COLIUANIBHO-
3KOHOMMYECKOI0 NOTEHLUUANA
POCCUUCKOU APKTUKM

YEPE3 PACLULMPEHUE PECYPCHOU BA3blI
APKTUYECKOMW 30Hbl POCCUMCKOW

OEAEPALIUU

Oun6apaH-AapuunHsaH T.C.

MarucTpaHT 1 Kypca s3KoHoMUYecKoro dakynbTeTa

Poccuickoro rocygapcTBeHHOro YHUBepCUTeTa NpaBocyama

CornacHo TOKYMeHTY, yTBepxkaeHHoMy [Ipe-
sugeHToM Poccmiickoit ®@epepaunn [Imurpuem
MengenesbiM 18 centsiopss 2008 r. [Ip — 1969
«OCHOBBI TOCY/ITapCTBEHHON MomuTHKN Poccuii-
ckoil @enepaunn B ApKTHKe Ha nepuog o 2020
rofja ¥ JA/IbHENIIYIO TIEPCIIEKTUBY», ITITABHOM Iie-
NIbI0 TOCYJAPCTBEHHON mnommTuky Poccmiickon
Depeparyy B ApKTHKe B cpepe COIaNTbHO-3KO0-
HOMMYECKOTO PasBUTKA ABJIAETCA PaclIMpeHyue
pecypcHoi1 6a3bl ApKTirdeckort 30HbI Poccuiickoit
Depeparyn, CIOCOOHOI B 3HAYNTETBHON CTelle-
HI obecrieunTh NOTpebHOCTN Poccuu B yrieBo-
JIOPOIHBIX PeCypcax, BOIHBIX OMO/IOIMYEeCKIIX pe-
Cypcax M IpyTUX BUJAX CTPATErMYeCKOrO ChIPb.

PasBuTie ceBepHBIX M IPEXE BCETO apKTu-
YECKMX TEPPUTOPUIL CTA/IO B IIOC/IEHHEE BPEMA
IIPEIMETOM HE TOJIbKO OXKMBJIEHHBIX IIOJIUTHU-
YeCKVX JI HAayYHBIX AVICKYCCHIL, HO M TeMOIi 00-
CY>KJIEHV MUHUCTPOB MHOCTPAHHBIX JIeI CTPaH,
«BXopAmMx» B Apktuky: Poccum, Kanappl,
CIIA, Hopserun u [lanun. V1 310 He cmy4ariHo.
B mae 2009 roga Komuccna OOH no rpanniam
KOHTVMHEHTA/IbHOTO 1IeNiba MpUCTyniIa K pac-
CMOTPEHMIO 3asBOK IIPUOPEXHBIX TOCY/IAPCTB
U OIIPeJie/IeHNIO BHELIHVX PyOexXelt TeppuTopumn
KOHTVMHEHTA/IBHOTO 1Ie/Tb(a, Ha KOTOPYIO MOYKET
IpeTeH/[0BaTh Ka)XJIas CTPaHa, paTuuIMpOBaB-
mrast Kousennyio Opranusaryy O0beIMHEHHBIX
Hanmit mo mopckomy npaBy ot 1982 ropa.

Taxk, Hanpumep, 11 mapta 2015 ropga Komuc-
CUsA TIO TPAHUIIAM KOHTVHEHTAIbHOTO IeTbda
€VHOITIACHO yTBepAWIa IpefcTasnenne Poc-
cuiickon Pefepanuy B OTHOLIEHNY KOHTVHEH-

TasIbHOTO HIestbga B Oxorckom Mope. Kommecns
IIOJTHOCTBIO COITIACM/IACh C IPE[CTaBIEHHBIM
Halllell CTPaHOM HAay4YHO-TEXHUYECKUM MU IIpa-
BOBBIM 000CHOBaHMeM 3as1BKU. B cooTBeTCTBMNI
¢ Konsenunmeit OOH no mopckomy npasy 1982
rofia TpaHuIbl Ienbda, YCTaHOBIEHHbIE IIPU-
OpeXXHBIM TOCYJapCTBOM Ha OCHOBE PEKOMEH-
maunit Komuccnn, ABIAIOTCA OKOHYATE/TbHBIMU
1 00513aTe/IbHBIMY /IS BCEX.

Poccuiickas 3adBKa B OTHOIIEHMM aHK/IaBa
B LIEHTPa/IbHOI 9acTy OXOTCKOro MOpsl YHOBJIET-
BOpPEHa B ITIO/IHOM oObeMe. Peub upaeT 06 ydacTke
KOHTMHEHTA/IbHOTO Ie/b(a IIOMANbIo 52 ThIC.
KB. KM, PacIofIoKeHHOM 3a Iipefentamu 200 mop-
CKVX MIJIb OT Io6epexxbst Poccuu. ITo nmeronym-
s OLIeHKaM, JJAHHBI PaioH Oorar IieHHBIMIA O~
JIE3HBIMM VICKOTIAEMBIMI U IPYTVIMU ITPUPOSHBIMU
pecypcamu, MCKIIOUNTENBHOE IIPABO Ha OCBOEHNE
KOTOPBIX OTHBIHE ITPUHAIEXUT Poccun.

C TouKM 3peHNs pecypcoB ApKTUKa — OiMH
13 CaMbIX OOraThIX perroHoBs Mupa. ITo Bcem oc-
HOBHbBIM BIJIaM ITOJIE3HBIX MICKOIIA€MbIX ITPOTHO-
3HbIE PeCYpPChl ee He[lp 3HAYUTE/IbHO IIPEBbIIIIA-
10T 3amachl Apyrux Teppuropuii. IIpmyem sTux
pecypcoB B ApkTideckoit 30He Poccuu 6orblite,
yeM B JI000M fIpyroM rocymapcrse. Ilepcrex-
TVBHBIMM Ha He(pTh ¥ Ta3 Npu3HaHbI 43 % cymmn
n 70 % mromaau menbgpa A3P (ApkTmyeckorr
3oHbl Poccum). IloTeHuman apKTU4YecKux He-
¢drerasoHOCHBIX NpoBMHIMIT Poccun orpomes.
Crpaterndeckoit Heo6xoaUMOCTbIO st Poccun
ABJISIETCA MMEHHO KOMIITIEKCHOE OCBOeHMe Ap-
KTUKM ¥ CeBEPHOTO MOPCKOTO Iy TH.
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CbIPbEBAfl BA3A TEPPUTOPUM

KPAUHEIO CEBEPA

CapaHuesa B.C.
MarmcTpaHT 1 Kypca

3KOHOMMYeCKoro q)al-(yJ'IbTeTa Poccuinckoro rocyaapcTtBeHHOro

YHMBepcuTeTa NpaBocyams

CeBepHBINT MOPCKOJ IyTh — KpaT4alIlnii
MOPCKOII IIyThb MEXAy EBpoIeiickoi 4acTbio
Poccum m [anpHuMm BoctokoM, wmcropudye-
CKI CIIOKMBHIASICA HalMOHAaJbHAasA €IMHAA
TPAaHCIIOPTHAasA KOMMYHMKanua Poccuiickon
Qepepanun B ApkTuke. IIpoxoaut no mopsam
CesepHoro nemoButoro oxeana (bapenieso,
Kapckoe, JlanreBbx, Bocrouno-Cubupckoe,
YykoTckoe) n yactuyHO Tuxoro oxeana (bBe-
puHroBo). CeBepHBII MOPCKOJ IIyTh OIpaHMU-
YeH 3alaJHbIMM BXOJJaMII B HOBO3E€MEJIbCKIE
IPONMBBI UM MEPUAMAHOM, IPOXOAAIIMM Ha
ceBep OT MbIca sKemaHus, a Ha BOCTOKe B be-
PMHTOBOM IIPO/IMBE IIAPANIIENIbI0 66 IrpasycoB
CEeBEpPHOI IMPOTHI M MepuAMaHoM 168 rpany-
coB 58 MMHYT 37 CeKYHJ, 3aIlaJ{HOM JONTOTHI.
Hmuna CeBepHOro Mmopckoro myTu ot Kapckux
Bopot no 6yxTs! [IpoBusierns okono 5600 kM.
Paccrosume or Cankr-Ilerepbypra no Bra-
IuBOCTOKa 10 CeBEepHOMY MOPCKOMY IIyTHU
cocraBysger cBbime 14 Toic. kM (depe3 Cysi-
KMif KaHajl — cBpInte 23 Toic. kM). CeBepHBII
MOPCKOJI ITyTh OOCITY>KMBaeT NOPTHl APKTUKI
U KpynHbIX pek Cnbupu (BBO3 TOINMBa, 000-
PYZOBaHMA, TIPOJOBONBCTBNUA, BBIBO3 JI€ca,
HPYUPOJTHBIX MICKOTIAeMBbIX).

AnprepHatuBa  CeBEpHOMY  MOPCKOMY
IIyTM — TPaHCIOPTHbIE AapTe€pUM, IPOXOA-
mye yepes Cysuxnit win [laHaMcKknil KaHasIbI.
OpHako ecny, HampuMep, pacCTOAHME, IIPO-
XOMMOeE CyflaMi 13 nmopra MypMaHCK B IIOpPT
Vokorama (Snonns) dvepes Cysrkmit KaHai,
cocrapnsgeT 12840 mopckux munb, To CeBep-
HBIM MOPCKMJM IIyT€M — TOIBKO 5770 MOpPCKUX
Mub. [l1aBHOe IpenATcTBME [/I IPOXOAA CY-

noB — jen. CoBpeMeHHOe JIefOKOIbHOE 0be-
ClleYeHMe II03BOJIAET, TPU HeOOXOAMMOCTI,
OPraHM30BaThb KPYITIOTONYHYIO HABUTALIMIO.

IIo muenmro M.B. Cepreesoi, Kpaitani
CeBep — 9TO TeppuUTOpMs, IpeBBbILIAIONIASL
HECKO/IBKO €BPOIIENICKUX TOCYHApCTB BMeCTe
B3ATBIX, MMeIOIIas MOIMUIINOHA HacCeleHNs,
9KCTpeMajIbHble KIMMATU4YecKye YCIOBU, Aa-
I0lljasl YeTBEPThb BCEX BA/TIOTHBIX MOCTYIUIEHNUIA
B TOCYJapCTBeHHbIN 610mKkeT Poccum u obna-
flafomias GoraTelIIMMI 3aracaMy yITIeBOJO-
POZHOTO CBHIPbs. 3[1eCh €XErOgHO NOOBIBaeT-
csa 20 % mumposoro u 90 % poccuitckoro rasa
u Hepru. bonee Toro, Kpaituuit CeBep — aro
He TOJIbKO MOIIJHasI ChIpbeBasi 6asa CTpaHBI ce-
TOJJHA, 9TO M CBOETO POJia FapaHT dHEpreTnye-
CKOJI 0e30IIacCHOCTM TOCYHapCTBa Ha MHOTE
rofibl BIEpefl: 3[1eCb COCPEllOTOYEeHA YeTBEPTh
BCeX pa3BeJJaHHBbIX MUPOBbBIX 3aI1aCOB IIPUPOJI-
Horo rasa u HepTul.

B HEKOTOPBIX palioHaX MPOKMBAHNA KOPEH-
HpIX HapopoB CeBepa CIOXWUIACh KPU3UCHAA
9KOJIOTMYeCKas CUTyalus. 3/1eCb COKPATUINCD
IUIOIIA/IV BOZOEMOB, UCTOLIVIVICh PBIOHBIE pe-
CypCBI, TOrM6/IM OeHb) MmacTouma. ITo Ipu-
BE/I0 K M3MEHEHUIO YC/IOBUII >KM3HU U TPyAA
KOPEHHOTO Hace/IeHN M CKa3ajnoch Ha UX 3710-
poBbe. YTOOBI COXpaHUTh HMPUBBIYHBIA YK/IaL
JKU3HY, JIIOAV BBIHYXKJEHBI IepecesaTbcsa Ha
[IpyTyie TEPPUTOPUNL.

B kadyecTBe CTpaTerm4ecKUx HaIlpaBIeHMUI
5KOHOMUYECKOI MeATeNIbHOCTY B JyKOTCKOM
aBTOHOMHOM OKpYyTe C y4eTOM cHeluriecKux
ocobennocreit Kpaitnero CeBepa oIpesieneHbl
pasBuUTHe JOOBIBAIOLINX OTpPAC/Iell U poBefe-

1 Cepeeesa J.B. Victopudeckye 0cOGeHHOCTH, IPOG/IEMBI U TEHAEHLMM OPTaHM3ALMYU TPYAA BAXTOBBIM METOLOM
B ycnoBusax Kpaitnero Cesepa//BecTHuk Hay4Ho-1cceoBaTe/IbCKOTO LIeHTpa KOPIIOPaTMBHOTO IIPaBa, YIPaBIeHnA

1 BEHYYPHOI'O MHBeCTHMpoBaHus, 2012, Ne 2.
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HIle Te0JIOT0-Pa3BeJOYHbIX paboT C Lenbio 60-
Jlee TIOMTHOTO ¥ 3P PEeKTVBHOIO OCBOEHMS MU-
HepaIbHO-ChIPbeBOIT 6a3bI2.

Hurpe Ha teppuropumn Poccuiickon @epe-
paLuy HeBO3MOXKHO IPENCTaBUTh TaKoil 6o-
raTbiil HepTerazo00BIBAOINIT KOMIUIEKC, KO-
TOPBIN O/IM3KO PACHONOXKEH K CYIeCTBYOIIel
HepTera3oTpaHCHOPTHON ~ MH(PACTPYKType.
TBepmoe ¢popmuposanue sxkoHoMmku Poccnun,
pPOCT 6/1ar0COCTOAHMA CTPaHBl HEBO3MOXKHBI
0e3 MacIITaOHOrO OCBOEHMs NPUPORHBIX pe-
CypcoB. BoimonHeHMe 3akiajbiBaeMbIX B Pac-
nopspbkeHuu [Ipasurensctea PO or 13.11.2009
«O6 Onepreruueckoit crparermn Poccum Ha
nepuop 1o 2030 roga»3 mapaMeTpoB yBennde-
HUS JOOBIYM IPUPOJHOTO rasa u HepTy HaTIps-
MYIO CBA3aHO C 0OCBOeHueM tepputopuit Kpaii-
Hero Cesepa. Teppuropun Kpaitnero Cesepa
ABJIAIOTCA HaybosIee M3yYeHHBIMY Y TIOTOTOB-
JICHHBIMY K OCBOEHUIO, 00/TaJaloLIMI BHYIIN -
TeJIbHbIMM 3aIlacaM.

Ha ocHoBanun Pacniopsoxenus IIpaBurenn-
ctBa PO ot 02.09.2003 «O Konuenuun passu-
TV pbIOHOTO X03siicTBa Poccuiickoit Penepa-
uyy Ha nepuon no 2020 roma» opraHusanuu
PBIOHOTO XO3SIJICTBA SBNIAITCA TIpagoodpa-
3YIOLIVIMY BO MHOTUX IPUMOPCKUX PerMoHax
CTpaHbl M O0ecIeyyBaOT 3aHATOCTb Hacee-
HuA. Ocoboe 3HaueHMe 3TO UMeeT IS pailo-
HoB JlanbHero Boctoka u Kpaitnero Cesepa,
I7ie PBIOHBIN IIPOMBICEN SABJIAETCS OCHOBHBIM
VICTOYHMKOM OOecIedeHVs XKU3HelesATeNbHO-
CTM Hace/leHN:, B TOM 4MC/Ie KOPEHHBIX MaJIo-
9VC/IEHHBIX HAPOJOBL.

Pa3paboTka MeCTOPOXXIEHMII M OCYILeCTBIIe-
HYe VH(PACTPYKTYPHBIX IIPOEKTOB Ha TEeppu-
topuu Kpaitnero CeBepa AB/IA€TCA TPYHOEMKOI

¥ KpajiHe 3aTPaTHOII, TaK KaK TpebyeT UCII0Nb30-
BaHMA JOPOroro o0OPYHOBaHMs ¥ BBICOKOKBA-
MMUIMPOBAHHBIX cHenyamicToB. HekoTopble
CIIeLVIa/IACThI YKa3bIBAIOT, YTO MIHEPA/IbHO-ChI-
pbeBass 6asa KOHTMHEHTa/lbHOrO Ienbda Poc-
cry obmafaeT HU3KOYM VHBECTUIVIOHHON IIpU-
BJIEKATENIbHOCTBIO BC/IEICTBYE HENOCTATOYHbIX
06beMOB JJOKa3aHHBIX (pa3BeJaHHBIX) 3aIlacoB
M HEJOCTAaTOYHOM W3YYEHHOCTM PeCypCHO
JIO/IV YITIEBOZIOPOJHOTO TIOTEHIaIa.

CeBepHBII MOPCKOJ IIyTh ABIAETCA BaXK-
HejllIeil 4acTblo MHQPPACTPYKTYpbl SKOHOMM-
yeckoro komiuiekca Kpaiinero CeBepa 1 cBs-
3YIOIVIM 3BEHOM MEXY pPOoccuiicKuM JlarbHuM
BocTrokoMm 1 3amafgHpIMM paliOHaMM CTpPaHbI
CeBepHbIil MOPCKOII ITyTh OOBEAVHSIET B €N-
HYIO0 TPAHCIIOPTHYIO CETh KPyIIHEIIE PEYHbIE
aprepun Cubupu, CyXomyTHbIE U BO3LYIIHbIE
BUAbl TpaHcnopra. Ha HampaBnenunm Myp-
MaHCK — JlyiMHKa OCYIIeCTBIIAETCA KPYIIOTO-
[AVYHAs MOPCKasA HaBUTALMA B LIEJIAX, B OCHOB-
HOM, obecnieyenus gesarenbHocTy OAO «I'MK
«Hopunbcknit HUKeNb.

TalIMbIp OTHOCUTCA K HauIM€Hee M3y4eH-
HBIM B T€OJIOTMYE€CKOM OTHOIIEHUM TE€PPUTO-
pusaM Poccun. HecmoTps Ha 3T0, 6a3a coIpbe-
BBIX PECYPCOB IIOJIyOCTPOBA OLIEHMBAETCA KaK
3HayuTenbHad. VIMeTcsa 3amachl KaMEHHOTO
yI1s, HeTH, Tasa, Mefy, CBIHIIA, ITHKA, HUKe-
714, 67TarOpOJHBIX META/IIOB U T.JI.

Ha teppurtopmn MyHMIMIIaIbBHOTO paiioHa
10/ TOCYJapCTBEHHONM OXPAaHOI Haxopurcsa 23
00beKTa KY/IbTypHOTO Hac/menuso.

CeipbeBast 6asza Oorato mpefcTaBjeHa IIO-
JIE3HBIMM VICKOIIAEMBIMM, CBIPbEM JIA IIPO-
MBIIJICHHOCTA CTPOUTE/IbHBIX MaTepUasIOB,
BOJIHBIMM pecypcaMy, a TaKXe 3HaYUTe/b-

2 Pacniopsixkenue [IpasutenbctBa PO ot 28.12.2009 Ne 2094-p «O6 yreepxkpennu CrpaTernu cormuaabHO-3KOHO-
Mudeckoro passuTus [lanbHero Bocroka n batikanbckoro pernona Ha nepuop go 2025 roga» // C3 P®. 2010. 25 an-

Baps. Ne 4. Cr. 421.

3 Pacniopsikenue Ipasurenbcrsa PO ot 13.11.2009 Ne 1715-p «O6 JuepreTudeckoii crpaterun Poccuu Ha mepuoy

10 2030 roga» // C3 P®. 2009. 30 Host6ps1. Ne 48. Cr. 5836.

4 Pacmiopsixenue [pasurenbctsa PO ot 02.09.2003 Ne 1265-p «O Konueniun pasutus peiGHOTO X03s1iicTBa Poc-
cuitckort @epeparyny Ha epuon 1o 2020 roga» // C3 PO. 2003. 08 centsibps. Ne 36. Cr. 3557.
5 Teneeuna E.A. Pecypcbl APKTUYECKOTO PETMOHA: EPCIEKTUBBI M IIPOOTIEMbI MX OCBOEHMs // APKTHKa: 30Ha MUpa

u corpygaudectsa. M.: IMOMO PAH, 2011. C. 46.

6 IIpoext Iloctanosnenns [IpaButenscrea PO «O6 yTBepXEHUN TOCYAAPCTBEHHOI POrpaMMbl Poccmitckoit
Depepanunn «CounaabHO-9KOHOMIYECKOe pa3BuTie ApKTIU4ecKoit 30Hbl Poccuitckoit depepariun Ha nepuop go 2020

ropa» // http://regulation.gov.ru/project/13958.html
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HBIMU TEPPUTOPUAMU i1 XO3ANCTBEHHOIO
OCBOEHVIS, JAaHHBII BBIBOJ, OBbII CHle/IaH Ha OC-
HOBaHMM pacnopspbkeHns 3amecturend I[lpen-
cegatens BC P® ot 01.06.1992 Ne 2.3-P-5 o To-
CYyHapCTBEHHOI MHHOBAIMIOHHOII IIporpamMme’.
[IporpamMmma mpegycMaTpyuBaeT MCIIONIb30Ba-
HI€ BBICOKOTO IPOMBILIIEHHOTO IIOTEHIIMAsIa
I. BopKyTBI 1 Ha/IM4mMe CyIIeCTBYIOIMX TPAaHC-

IIOPTHBIX CeTeN /A Ja/lbHENINEero pasBUTUA
teppuropun Kpaiinero Cesepa, B TOM 4ucie
HeTera3oHOCHBIX IPOBMHLMII I-Ba fImau,
men1bGOBBIX MeCTOPOXKAeHUI Hedptm m rasa
Ha bapennesoMm m KapckoM Mopsax, a Takxke
OKa3aHMe IPaKTMYECKON IIOMOILM HapojaM
Kpaiinero CeBepa B 9KOHOMIYECKOM U COLIM-
a7bHO-KY/IbTYPHOM Pa3BUTHML.

7 Pacniopskenue 3amectutens [Ipencenarens BC P® or 01.06.1992 Ne 2.3-P-5 «O TocyaapcTBeHHOI MHHOBAIN-
OHHOI1 TporpamMe «KoMIJIeKCHOe OCBOEeHMe IPUPOJHBIX PECYPCOB, Pa3BUTHE IIPON3BOANUTENbHBIX CU/I U COLMAIIb-
HO-3KOHOMIYeCKoI cepsl BopKyTHHCKOro nmpombinuieHHoro pasiona»» // CIIC Koncynsraut Ilnoc.
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AHAJIU3 KAPTOTPAOUYECKOI'O
OBECINEYEHUA TEPPUTOPUU KPbIMA

Bopucosa A1.0.

CTyAeHT 1 Kypca MarncTpaTypbl Mo Hanpas/ieHuio «3eMeyCcTPOMCTBO M KadacTpbl»
(daKynbTeT 3KOHOMMUKM U YMPaBNeHUA TepPUTOPUAMM)
MoCKOBCKOIO rocyjapCTBEHHOIO YHUBEPCUTETAreo4esun 1 KaptTorpadum

Kaprorpadmuueckoe obecrnedeHue Tepputo-
puM ABIAETCA HEOOXOAVMBIM KOMIIOHEHTOM
I peanusaluy POrpaMM U MPOEKTOB IPO-
CTPAHCTBEHHOTO Pa3BUTHsI TePPUTOPUY TH060-
ro rocypapcrBa u pernona. Kaprorpaguposa-
Hue KpbiMa umeer faBHIo0 nucropuio. Ilepsbie
KapTorpagudeckre MaTepyuaabl Ha ero Teppu-
Topuio ObUM coctaBneHsl Knasauem Ilrtorne-
meem! Bo II Beke. K cepenune XVI Beka mos-
BU/IVICh KapThbl, COCTaBleHHble CHUTM3MYHIOM
Tep6epuiteitHom?. Bimxe K mepBoii MOIOBUHE
XVII Beka mopo0OHBIE MaTepuanbl ObIIM CO3-
JlaHbl VI3BECTHBIM KapTorpagom u reorpadom
Tepxapnom Mepkatopom3. B konue XVIII Beka
KapTorpagudeckoe ONucaHye TeppUTOpUN Co-
BpeMeHHOro KpbIMa Ob1/10 OTpaskeHO B paboTax
S1.®. HImnprat, @. Yepuoro® u K.J. Tabnniab.

XIX nm XX Beka XapaKTepMU30BAINCh aK-
TUBHBIM CO3[JaH/€EM HOMEHK/IaTypPHBIX JINCTOB
tonorpaduyecknx kapt’ Boenno-romorpadu-
yeckuM geno u lenepanpupiM IllTabom, mo-
KPbIBAIOIIMX BCI0O TEPPUTOPUIO IOTYOCTPOBA,
a Tak)Xe IPyIruX KapT NPEeUMYIeCTBEHHO IJIA
pelleHyss BOeHHBIX 3amad. [Ipumep — ¢pan-
nysckasg Kapra KpbIMa [1d pasBefbIBaTelb-
HBIX BOeHHbIX omeparuii (1854)8. Kpome toro,

1 http://crimea-map.ru/147163.html

2 http://crimea-map.ru/147211.html

3 http://www.etomesto.ru/karta394/

4 http://www.archmap.ru/1777/38.htm

> http://www.archmap.ru /1790/46.htm

6 http://www.archmap.ru /1787/indgabl.htm

KapTbl Ha TeppuTopuio KpbiMa Hamum csoe
oTpakeHre B armace Poccuiickoit mmmepun
Vnpuna?, Atmace Poccniickoro rocygapcTsa Ha
ocHoBannu ucropun Kapamsnnal® (1831), At-
nace Poccmitckoit nmnepun!! (1835) Ha teppu-
TOpMIO Haulel cTpaHsl eme ¢ XIX Beka, a B XX
BeKe — B IToc/ieBoeHHbIX atmacax CCCP12,

Ha cerogHAIHMI IeHb TPOO/DKAIOT CO3/ja-
BaThCs TeMaTudecKue 1 obuiereorpaduyeckme
KapThl, OOJBIIYIO IOMY/SIPHOCTh HpUoOpenn
97IEKTPOHHbIE KapThl, B YaCTHOCTU HaBUIaA-
LVIOHHbIE, KPOME TOrO, IOABUINCH CEPBUCHI,
MO3BOJLAIOLINE IIPOCMATPUBATh KapThl B MH-
TepakTUBHOM pexxume!3. B cBsi3u ¢ reorpadum-
YeCKVM IIOJIOXKEHVIEM TeppUTOpUM OOJIBILIYIO
HONY/IAPHOCTD TIPUOOpeny HarIsifiHble TY-
pPUCTUYECKME KapThI-CXeMbI!4 Ha KpPBIMCKYIO
Tepputoputo. OCOOEHHOCTBIO COBPEMEHHO-
r0 CO3[laHNA KapTorpaduyecKux MaTepuanoB
ABJIAETCA IlepeBoj MHGopManuy B 1UppOoBOIL
¢dbopmat ¢ ucnonpzoBanueM [VIC-texHomornii
U TIOCTEIIEHHDIII YXOJ, OT X MHOTOTUPAXKHOTO
U3JaHNA.

[Tocne Bxmouenua Kpobima 21 mapra 2014
roga B coctaB Poccuiickoit Pepepanum BO3-
HUKIa IpobneMa pa3pabOTKM CXeMbl Kaja-

7 http://www.etomesto.ru/map-krym_topo/?find=1&z=1&x=34.102505&y=44.952148

8 http://www.etomesto.ru/map-krym_1854/?find=1&z=18&x=34.102505&y=44.952148

9 http://www.runivers.ru/bookreader/book43130/#page/54/mode/2up

10" http://www.runivers.ru/bookreader/book16652/#page/5/mode/lup

1 http://www.runivers.ru/bookreader/book58819/#page/58/mode/lup

12 http://www.etomesto.ru/map-atlas_sssr-1947/2find=1&z=1&x=34.1025058y=44.952148

13 https://www.google.ru/maps/@45.3237344,34.547558,8z
14 http://crimea-media.ru/Base/Map/MapCrimealB.jpg

62 GEMUJA*SCIENCE  N21e2015



YOK

JKOHOMUKA

CTpOBOTO AeneHnA. ITo ObII0 caenaHo Pocpe-
ecTpoM, ¥ Ha MyOINYHOI KafacCTPOBOI KapTe
P® B Hacrosmee Bpemsa Teppuropus Kpbima
HpeficTaB/IeHa KaflaCTPOBBIM OKpyrom!> Ne 90,
a Teppuropus CeBacTononsa — KafaCTPOBBIM
okpyrom Ne 91.

B pesynbraTe aHanmusa M3NOKEHHBIX MaTe-
PUAJIOB Cle/TaHbl CIIEAYIOLIE BHIBOJDI:

1. Teppuroputo Kppima B kapTorpaduye-
CKOM OTHOILEHUM CJeAYyeT CYMTATh JOCTATOY-
HO M3YYEHHOIA.

15 http://maps.rosreestr.ru/PortalOnline

2. PasHooOpasme kapTorpaduyeckoro ma-
Tepuasa 10 COflep>KaHMI0, TOYHOCTH, CIIOCOOy
VICIIONIb30BAHMSI, @ TAK)KEe BPEMEHHOMY OXBaTy
II03BOJIAET pellaTh IIMPOKMII CIEKTp 3ajad,
CBSI3QHHBIX C aHA/I30M TEePPUTOPUIL, UX MOHM-
TOPUHTOM, IIPOTHO3MPOBAHMEM U JUHAMUKON
PasnMYHbBIX ABJIEHUIL.

CoBpeMeHHbIe TeXHOIOTH TTO3BOJIAIOT CO3-
JlaBaTbh KapTbhl B BEKTOPHOIT rpaduke ¢ IPUCBO-
eHJeM OIIpeJie/IeHHBbIX aTpuOyTOB, 4TO HOOaB-
neT UM 6osbliee yRo6CTBO B MCIOMTb30BAHNIA
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NMPABOBDIE ACMNEKTblI COXPAHEHUA
U PA3BUTUA 3KOJIOTUYECKOU CETH

PECNYBJINKU KPbIM

A6namuTosa C.LL.
cTyoeHTKa 1 Kypca MarucTparypsl

topuandeckoro ¢axynbteta KpbiMckoro ¢unuana PIYTM

[Tocranosnennem Bepxosnoit Pagpl ABTO-
HoMHOIT Pecriy6rmuku Kpbim ot 17.09.2008 .
yrBepxaeHa [Iporpamma ¢opmupoBaHus pe-
I'MOHa/IbHOM 3Komornmdeckoit cetm B APK Ha
nepuop fo 2015 roma. B cBA3u ¢ mepexogom
Pecriy6nmuxu Kpbim nop opucaukuyio Poccnmit-
ckoit ®emepauny BO3HMKAET HEOOXOAMMOCTD
ajlaliTaliy IPOTrPAMMbl IO COXPAHEHUIO 3KO-
JIOTMYECKO ceTy, KaK 4acTu Crparermm Tep-
puTopuanbHoro passutuA KpbiMa, K poccuii-
CKOMY 3aKOHOJJaT€/IbCTBY.

ITpy cpaBHUTEIPHOM aHaIM3e 3aKOHOJA-
TenbctBa PO m Ykpamsbl, perynmpyrpouiero
OTHOILIEHNA B 00/IaCTY OpraHM3alVI, OXPaHbI
U VICIO/Nb30BaHMs 0COOO OXpaHSAeMBIX IpHU-
POZHBIX TePPUTOPMIL, OBIT BBIABJIEH PSJi HECO-
OTBETCTBUIL, TPeOYIOMNX HOPMATHBHO-IIPaBO-
BOT'O YPeTynMpOBaHuA.

I. Knaccudpukanusa ocob60 oxpaHsIeMbIX
IPUPOJHBIX 0O'bEKTOB 110 KaTEeTOPVIAM.

Knaccubukanus 06beKTOB HTPUPOTHO-3a-
HOBeHOrO (OHJA IO KaTeropusM B YKpauHe
npusesieHa B cT. 3 3Y «O npupogHo-3anoBes-
HOM ¢oHae YkpauHbD» (mamee — 3Y), B Poc-
curickoit @epepauyu — B cT. 2 O3 «O6 0cobo
OXpaHAEMbIX NPUPORHBIX TePPUTOPUAX» (Ha-
nee — 03).

B KpbiMy nMeroTcsi 00beKThl IPUPOTHO-3a-
noBegHOro oH/a BCeX MpUBeeHHbIX B 3Y Ka-
Teropuii, Kpome Toro, Ilocranosnennem Bep-
xoBHoro Cosera KpbiMa Ha ero teppuropun
yCTaHOBJIEHA OJjHA [JOTIO/THUTEIbHAA KaTeropus
oObeKTa 3alloBefjaHMsI MECTHOIO 3HAueHu,
Bcero 196 o6bexToB. ITo 60IbIUIMHCTBY KaTero-
puit B 000MX 3aKOHaX HAaOJII0aeTCs IpaKTuye-
CKI TIOMHOE cooTBeTcTBME. OHAKO Ha Teppu-
tTopuy KpbiMa mMeTCcs 00BEKTBI, KaTeropun
KOTOPBIX B 3aKOHopaTenbcTtBe PO orcyTCcTBY-

10T. VI ecny 3amoBefHble ypouuilja M JIaHA-
maTHO-peKpeanyioHHbIe ITAPKI BO3MOYXKHO II0
Py HapaMeTpOB IMPUYNCTNATD K ITaMATHUKAM
opupopsl MO0 pPerMoHaabHBIM JTaHAmadT-
HBIM I1apKaM, TO 300/I0TMYeCcKie IIapKy 1 Hap-
KU-TIAMATHYUKY CaJ0BO-TIAPKOBOTO JICKYCCTBA
B POCCUIICKOM 3aKOHOJaTe/IbCTBE aHA/IOTOB He
umetoT. Cpefy KpbIMCKUX ITaPKOB-TIAMATHIKOB
€CTb BCEMMPHO M3BeCTHble — BOpOHI[OBCKMIT
u JIuBagnitcKuii, 3acy>kuBarolye craryca ge-
Jlepa/IbHBIX, YTO IOTpeOyeT BHECEHMs JOIOJ-
HEHUI B COOTBeTCTBYIOmMiI O3.

Kpome Toro, o muenuto M. Oiifenbbepra,
B KppIMy 3amoBemaHMIo IOJIEXAT Haxopsd-
yecsi TOJ, Yrpo30ii MCYE3HOBEHUS B CBS3U
C paclIMpeHMeM >KUION 3aCTPOMKU YYaCTKU
VICTOPMYECKN CIIOXKVBIIETOCA arpojaHpanag-
Ta — IOKHOOEPEeXXHBIX BUHOTPAHUKOB (Ha-
puMep, B paitoHe maMsTHUKA npupopsl Kpac-
HBII KAMEHDb YYaCTKJ BBIPAIIVBAHUA MYyCKaTa
0e/10ro KpacHOro KaMHsi), YTO BJIeYeT 3a CO-
6011 popMMpoOBaHME COBEpPIIEHHO HOBOJ Kak
JUIL POCCUMIICKOTO, TaK M IJI YKPaMHCKOI'O
3aKOHOJATeNbCTBA KaTeropuy 0co00 OXpaHsi-
€MBIX TIPUPOJHBIX TEPPUTOPUIT — «arpoONaHf-
madT-MaMATHUK ~ KYJIBTYPHOTO — Hac/lIemys»,
OmKaiyMy  aHaJIoraMy KOTOPOTO B poOcC-
CUIICKOM 3aKOHOJIaTe/IbCTBE ABJAITCA OOTa-
HIYEeCKUe Cafbl M IEHJPOJIOTMYeCKIe IMapKIL,
a B YKpaHCKOM — IapKJ-IaMATHUKY CaJo-
BO-ITAPKOBOTO MICKYCCTBA.

II. Knaccudukanusa o0cob60 oxpaHseMbIX
IPUPOJHBIX 0O'bEKTOB 110 3HAYEHUIO.

B coorBetcTBMM € 1. 4 cT. 2 D3 3TN 0OBEK-
TBI MOTYT OBITH (efiepaIbHOTO, PErMOHAIbHO-
ro ¥ MecTHOro 3HadeHyA. CormacHo 4. 4 cT. 3,
cT. 53 3Y ero 06beKThl MOTYT OBITH 00IIIEroCy-
JIAPCTBEHHOTO ¥ MECTHOTO 3HAYeHMs, IpIYeM

64

GEMUNAA*SCIENCE  N212015



YK

JKOHOMUKA

YPOBE€Hb MECTHOTO 3HAueHUs [ TEePPUTO-
pun KpbiMa — pecniybnukanckuii. B coorsert-
ctBun c 1. 6 I[locranosnenna BC AP Kpbim ot
17 mapra 2014 r. «O He3aBucumocTy Kpbimar
rOCyJapCTBeHHas COOCTBEHHOCTh YKpayHBI Ha
teppuropuu Pecniy6mxu KpbiM neperia B ro-
CYApCTBEHHYI0 COOCTBEHHOCTb PecryOmukn
KpbIM, 11, COOTBETCTBEHHO, IOC/IE IPUCOENVHE-
Hus Kpbiva k PD Bce 06beKTHI IPUPOFHO-32-
noseHoro ¢donpma Kpbima cramm ob6bekTamu
PermoHaIbHOTO 3HAYEHM L.

Ha ceropgHAmHMII [eHb pasrpaHUyeHne
0co60 oxpaHseMbIX Teppuropuit KpbiMa 110
UX 3HAYEHUIO He IMPOBENEeHO, MOCKOIbKY IPO-
exT Pacnopskenusa IlpasurenbctBa PO «O
nepepade B BegeHume Munnpuponbl Poccun
0c060 OXpaHsAeMbIX IPUPORHBIX TEPPUTOPUIL
denepanbHOrO  3HAYEHMs, PaCIONIOKEHHBIX
B Pecrry6nuke KpeiM 1 ropogne denepanbHOro
sHayeHns CeBacTomnose», IOATOTOBIEHHbIN
Munnpupopsl Poccun, ¢ pykoBopctBoM Kpbl-
Ma He coryacoBaH. Takum o6pasom, Bce 0c060
OXpaHsAeMble IPUPOJHbIE TEPPUTOPUM ABJIA-
I0TCS 00BEKTaMI PervOHa/JIbHOIO 3HAYeHV.
Cnoxusuieecss TONOXKEHUE TIPOTMBOPEYUT
JEICTBYIOIEMY 3aKOHOmarenbcTBy Pd, mo-
CKOJIbKY IIPMpPOJHbIE 3alOBEIHMKM ¥ HAIVO-
Ha/IbHbl€ IPUPOJHbIE TAPKM MMEIOT MCK/TIOUN-
Te/IbHO (efiepanbHOE 3HAUEHNE.

HeompeneneHHOCTh B BOIIPOCax pasrpaHiu-
4eHMs 0co00 oxpaHsAeMbIX Tepputopumit Kpbr-
Ma I10 3Ha4eHMI0 MOXKeT IPUBECTH K ferpajia-
1y Hamboslee IJeHHbIX U3 HUX, HYXK/IAIOLIVIXCS
B emepanbHOM QpMHAHCUPOBAHNMN, BbI/le/ICHNE
KOTOPOTO BO3MO>KHO JIMIIb Ha 00beKTHI (efe-
Pa/JIbHOTO 3HAYEHNS.

III. Pactipenenenne 3emenb 0cobo oxpaHsie-
MBIX IIPMPOJIHBIX TEPPUTOPUIL IO KATETOPIAM.

B coorBercTBUM CO CT. 44 3eMENBHOTO KO-
nexca Yxpamuel (manee 3KY) Bce 3emnn, Ha
KOTOPBIX PAaCHO/NIOXKEHBl OOBEKTBH HPUPOJ-
HO-3aII0BeJHOT0 (POH/Ia, OTHECEHBI K KaTero-
pUn «3eM/IM IPUPOIZHO-3aIIOBENHOTO (OH/IAx.
CormacHo cT. 7 3Y Ha 3eM/IAAX IPUPOSHO-3aII0-
BegHOTO (OoH/A 3aIpenjaeTcs nobas feaTennb-
HOCTb, KOTOPasl HETaTUBHO B/MsAeT (MOXKET He-
TaTVBHO IIOB/IMATH) HA COCTOSHIE TIPUPOIHBIX
KOMIUIEKCOB U NPEIATCTBYET UX MCIIONIb30Ba-
HIUIO TIO 11€/IeBOMY Ha3HaYeHMIO.

3emenbubiil Kopiekc PO (manee 3KP) mpep-
yCMaTpUBAET BO3MOXKHOCTb pasMeIleHNs 0CO-
60 OoXpaHsAeMbIX IPUPOITHBIX OOBEKTOB KaK Ha
KaTeropuin «3eMIn 0C000 OXpaHsIEeMBIX Teppu-
TOPUIL ¥ 0O'BEKTOBY», €C/TN OHM PACIIONATAIOTCS
3a TpaHMIIaM} HAaCe/IeHHbIX IYHKTOB, TaK 1 Ha
«3eMJIAX HacCeleHHBIX ITyHKTOBY». 3eM/IIMU Ha-
CEJICHHBIX ITYHKTOB IIPM 3TOM SABJIAIOTCA 3€M-
M, VICTIONIb3yeMble M TIpefHa3HAadYeHHbIe [JIA
3aCTPOVIKM ¥ Pa3BUTHA HACETIEHHDBIX ITyHKTOB.
Ot 3eMeIb MHBIX KaTETOPUIL UX OTAENAIOT I'pa-
HIULIBI HaceleHHbIX IYHKTOB. B mMx cocrase
B COOTBETCTBUM C IPajlOCTPOUTE/IbLHBIMU pe-
IJTAMEHTaMM MOTYT pa3MelaTbCsl TEPPUTOPU-
a/IbHBIE 30HBI 0CO00 OXPaHAEMBIX TEPPUTOPUIA
(rm. 10 4. 2 cr. 85). Torpa ux ncnonb3oBanme pe-
rmameHTupyercs cT. 94-100 3KP. Ipanuisr Tep-
PUTOPMAIbHBIX 30H OINPEMENAITCA B COOTBET-
CTBMU CO CT. 32 [pafoCcTpOUTENIBHOTO KOJEKCa
P® nocpencTBoM pa3paboTKM U YTBEP>KAEHNS
Ipe/ICTAaBUTETbHbIM OPTaHOM MECTHOTO CaMo-
ynpasnenus IIpaBui seMnenonb3oBaHns 1 3a-
cTporiku. Takum o6pa3oM, pelreHe BOIIPOCOB
0 (YHKI[MOHMPOBAHNN 3aIIOBEHBIX 00'bEKTOB
CITyCKaeTCs Ha MyHMIIMIIA/IbHBIN YPOBEHD.

Oco60 oxpaHseMble IPUPOJHBIE TEPPUTO-
pun B KpbIMy pacnonararorca Kak 3a TpaHU-
LJaMI, TaK ¥ B TPaHMUI}aX HAaCEeJIeHHbIX TyHKTOB.
Tak, ormenbHble ydacTKu SITMHCKOTO TOp-
HO-JIECHOTO IPUPOJHOTO 3allOBeJHMKA IIpU-
CYTCTBYIOT B ropopax fAnra n Amymnka, mocen-
kax [acnpa, @opoc, Maccanppa.

B mensax coxpaHeHMA LiEHHENIINX NPUPOJ-
HBIX 00'BEKTOB, [10 HallleMy MHEHMIO, 11e/1eCO0-
6pasno B cT. 95 3KP BHeCTM [IOMO/THEHNE B Ya-
CTM BO3MOXXHOCTM pasMellleH!s B TI'paHuIax
HacCe/IeHHBIX ITYHKTOB KaTerOpUM 3€Me/lb 0CO-
00 OXpaHseMBbIX IPUPOSHBIX TEPPUTOPUIL, @ He
TOJIBKO KaTE€TOPUM «3€MJ/IM HAcCeJIeHHBIX ITyH-
kToB». KpoMe Toro, Tpedyercs oTKOppeKTH1pO-
BaTh JIE€/ICTBYIOIVE IIPOEKTDI TPAHMNI] HACE/IEH-
HBIX IIyHKTOB, VICK/IIOUMB U3 HUX IIPUPOLHbIE
3aII0BeJHUKIL.

Takum o6pasoM, coxpaHeHNe M pPa3BUTHE
skonornyeckori cetu PK tpebyeT BHeceHms n3-
MeHEeHUII B psAJi HOPMaTMBHO-IIPAaBOBBIX aKTOB.

1. Mp1 npepnaraem BHecT B @3 mononHu-
Te/IbHbIe KaTeropuy 0cob60 OXpaHSAEeMBIX NPU-
POIHBIX 0OBEKTOB — 300JIOTMYECKIE MapKIL,
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NapKU-TIAMATHUKA CaIoBO-IIAPKOBOTO MCKYC-
crBa. Taxke coO3/laTb HOBYIO KaT€TOPUIO —
«arpomaHfmadT-MaMATHUK KyIbTYPHOTO Ha-
crlenysA», KOTopas B 3aKOHOJATENTbCTBE 06enx
CTpaH BOOOIIe OTCYTCTBYeT.

2. Mp1 pexomenpyeMm opra"am Biaactu PK
CpPOYHO TIlepefaTrb B BefeHue MIMHIPUPOIbI
Poccun Hamboree LieHHBIE M HYX[AIOLIVeECA
B (MHAHCOBOJI MOAiep)KKe 3aIlOBeHbIe 00D-
eKTbI, B IIEPBYI0 ouepenb, KppiMckuil mpupop-

HBII, SAnTMHCKNI ropHO-1ecHot, Kapagarckuii,
Onykcknit, KasaHTUIICKIIT 3aII0BETHUKA.

3. Buectu B 3KP mononHeHne B 4acTy BO3-
MOYKHOCTM PasMellleHNs B TpaHUIjaX HaceJeH-
HBIX ITyHKTOB, IOMMMO KaTETOPUM «3€MJ/IM Ha-
CEJIEHHBIX ITYHKTOB», TAK)Ke KaTeTOPUIO «3eM/IN
0000 OXpaHseMBIX TEPPUTOPUIL 1 OOBEKTOB.
BHecTn M3MeHeHUsA B IpaHUIbl TeX HaCeJIeH-
HBIX NYHKTOB KpbIMa, KOTOpble BK/IIOYAIOT
YYaCTKU IPUPOJHBIX 3aII0BEJHUKOB.
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EXXETrOAHAA MEXXAYHAPOLOHAA
HAYYHO-NTPAKTUY4ECKAA
KOHO®EPEHUUA «NMPABO U CY[
B COBPEMEHHOM MUPE»

OpHyMM M3 caMbIX APKMX MepONpUATHIL,
IIPOBOJIVIMbIX B YHUBEPCUTETE, ABNIAETCA MexX-
IYHapo#Has HAy4YHO-IpaKTU4YecKas KoHe-
penuua «IIpaBo u cyJ B cOBpeMEHHOM MMUpe».
ExxerogHo B Hell MPMHUMAIOT ydacTue Ooree
350 cTynenToB He TO/NbKO U3 Poccun, HO n u3
npyrux crpan: bemapycu, Ykpaunsr, Ilonbmmn.

B ¢despane 2016 r. koHpepeHuns Opa mMo-
CBAllleHa NpMHLUMIAM 1pasa. Ilo Tpagnuym
IJIEHapHOe 3aceflaHue OTKpbUl pekTop Poc-
CUJICKOTO  TOCYJApPCTBEHHOTO  YHUBEPCUTE-
Ta NPABOCYAUs, JOKTOP HOPUAMYECKUX HAYK,
npodeccop, 3acIy>KeHHBIN 10pucT Poccuitckoit
Qepmepanum, 3acIy>KEHHBI [eATEIb HAyKU
Poccuiickoit @epepanum, akagemuk PAEH Ba-
neHTuH BanentnHosud Epmos. Ha ninenaprom
3aceflaHMM TaKXKe ObUIM 3acIyLIaHbl JOKJIA-
bl IPOPEKTOpa 0 HAy4YHON paboTe, JOKTOpa

IOPUAVYEeCKIX HayK, Tpodeccopa Bukropa Hu-
komaeBn4a KopHeBa, 3aBepytomtero kadenpoir
TPaKJAHCKOTO TIpaBa, JOKTOPa IOPUAMYECKNUX
Hayk, npodeccopa Bragumupa Bukroposmua
KynakoBa, KaHgMjara IOPUANYECKNX HAYK, J10-
neHTa Kadenpol yronosHoro npasa Opus VBa-
HOBMYa AHTOHOBA.

[IpuMeuaTenbHO, YTO Ha OTKPBITUM KOH(e-
PEeHLIMM COCTOANACh Ipe3eHTalusA 3/1eKTPOH-
HOTO HAy4YHOTO J>KypPHajla MOJIOJbIX YYEHbIX
«Demnuma. Science».

ITo oxoHuaHMM KOHpepeHIuN ObUIM pac-
npefielieHsl  Ipu3oBble Mecrta. IloGemurenn
OBV HaTrpa)k/JeHbl IUIIOMaMM Y TaMATHBIMU
KHUTAaMH, a TAKKe IOJjapKaMi OT KOMIaHMM
«KoncynpranTlmocy.

ITo nroram koHpepeHIVN OyET ONYOINKO-
BaH COOpPHVK HayYHBIX CTaTeil.
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OTHET O BHELWWHUX MEPOINPUATUAX
Pryn 3A 2015-2016 YYEBHbIUA 'O

CrygenTsl Poccuiickoro rocygapcTBeHHOTO
YHMBEPCUTETA IPABOCYAUA NPUHUMAIN y4Ya-
cTue B KOH(epeHIVAX U KPYI/IbIX CTONaX He
TOJIBKO CBOETO BY3a, HO U JPYIUX POCCUIICKMX
By3aX, YCIIEIIHO 3aHMMas IPU30BbIe MECTA.

Heneraumsa crygentos PI'YII ygactBOoBama
B IIPOBOAMMOI BIepBble MeXBY30BCKOI Ha-
YIHO-IIPaKTNYECKON KOH(EpEeHIMN MOJIOfBIX
y4eHbIX «HacTHOe mpaBoO: MCTOpUA U COBpe-
MEHHbIE TEHJeHIIU Pa3BUTHA» B MOCKOBCKOM
TOCY/IapCTBEHHOM IOPUANYECKOM YHUBEPCUTE-
te umeHu O.E. Kyrapuna (MITOA).

CTyzeHTBl ¢ 6O/NBUIVM SHTY3Ma3MOM Yy4a-
CTBYIOT B HayYHBIX KOH(EPEHIAX, IPOBOAN-
MBbIX B ¢pumanax YHusepcureta. Tak, Kyunna
Anactacus (crymenTka 3 kypca OIO®) sansna
III mecTo Ha E>xerogHom BCEPOCCUIICKON Hayd-
HOJI cTyfieHYecKoil KoHpepeHunnu «IIpo6memsr
U TIepCIIeKTVBBl Pa3BUTHUA IIpaBa U IIPaBOCY-
IV B coBpeMeHHOM Mupe» B CeBepo-KaBkas-
ckoM ¢unnane PI'VII, a Mamenracanos Cabup
(cTymeHT 3 Kypca O4HOTrO Iopuamdeckoro ¢a-
Ky/IbTeTa, crenyanbHocTy «CynebHas sKciep-
TH3a») 3aH:AN 2 MeCTO Ha Bcepoccuiickort Hayd-
HO-IIPAKTNYeCKO KOH(EepeHINN CTYAEHTOB,
acIMPaHTOB U MOJIOJBIX YYEHBIX « AKTyasIbHbIE
po6IeMbl IOPUANYIECKO HAayKu U CyHeOHOI
npaktukn» B Kazanckom ¢ummmane PI'YIL.

IIpuMedarebHO TO, YTO HAIIM CTYHEHTbI
He TO/IbKO IIPefCTAB/IAI0T JOK/IaIbl Ha KOH]e-
PEHLMAX, HO U YYacCTBYIOT B Ka4eCTBE BOJIOH-
TEPOB B Pa3/IMYHbIX IOPUANYECKUX KOHKYPCaX.
Tak, TumkoBa Anpbuna (cTymeHTKa 1 Kypca
MarucTpaTypbl) MoOIyumna OlIarogapHOCTb
3a TIIOMOIIb Ha KOHKypce «XpycTanbHasg Pe-
Mujia», KOTOPbII cocTosiica 19-20 Hos6ps
B Cankr-IletepOypre.

Crygentst PI'VII exerogHo ABIANOTCA
yYacTHMKaMy IIPOBOJVIMBIX BECHON KOH(e-
peHumii B MOCKOBCKOM TOCYapCTBEHHOM
yHusepcurere uMenun M.B. JlomoHocoBa u B
MOCKOBCKOM  TOCyJapCTBEHHOM  IOpUpAN4e-
ckom yHmsepcurete mMenu O.E. Kyradpuna
(MI'TOA). Tak, crygmenTtka 2 kypca OIO® Ilpu-
crynoBa EnmsaBeTa 3aHANMa NpuU3oOBble MecCTa
u B MI'Y, u B MI'TOA.

Hamm crygeHTBl He OOXOAT CTOPOHOI
U TaKyVe BaXHble MeponpuATus, Kak VII Mex-
JIYHApOIHBIN MOJIOfIe>KHBII I0pUANdecKnit ¢po-
pyM, Kotopbiii nposogutcsa B Cankrt-IleTep-
OyprcKoM TOCYHAapCTBEHHOM YHMBEPCUTETE.
Crygnentst PI'VII He TonbKO oceTnn mnjieHap-
HOE 3aceflaHye U HaydHble MepONpUATHS, HO
VI TO3HAKOMMJIVICD C IIPEACTABUTEAMM IPYTUX
IOPUINYECKNX BY30B, NOTOBOPMBIINCH O CO-
BMECTHOM COTPY/IHUYECTBE.
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